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1. Introduction. 
 
 At one time there was an abundance of whales in New Zealand waters. Long before the 
second wave of immigrants arrived, Maori had developed specific relationships with 
cetaceans. With the arrival of the second wave of immigrants, a lethal relationship of 
often reckless exploitation emerged and remained active until the mid-1960s. However, 
by the late 1970’s, New Zealand had turned from being a strong whaling nation to a 
devout anti-whaling one. As a consequence of this overt change of emphasis from 
exploitation to conservation, there have been a number of situations in which Maori and 
the Crown have had to establish new relationships which has led to a great degree of 
uncertainty over responsibilities and objectives and, at times, intense conflict has arisen 
as new boundaries over multiple areas have arisen. There have been three specific areas 
of conflict: the regulation of the whale-watching industry, the utilisation of beached 
whales, and New Zealand’s position at the International Whaling Commission (IWC).  
Each of these examples provides lessons from which bi-culturalism - in the joint 
management of a species which New Zealanders as a whole regard as valuable - may be 
examined. 
 
2.  Whales and People. 
 
2.1. Whales in New Zealand Waters. 
 
 New Zealand is unique in the sheer amount of whales that either live, or travel through 
its waters. Eight species of baleen whales and 37 species of toothed whales (including 
dolphins) live in the waters of New Zealand and its off-shore islands.1  These 
concentrations are often due to unique geological features. For example, beneath the 
Pacific ocean there is a vast network of underwater canyons and trenches which consist 
of two main arms. One arm of the trench winds its way along the New Zealand east 
coast from the Kermadec trench in the North whilst the other arm works westward from 
the Chatham Islands. These two arms meet slightly south of the Kaikoura peninsula half 
a kilometre from the shore. The average depth of the inshore waters contained within 
these two arms is at least 1000 metres.2 
 
 This underwater network of trenches and canyons has a crucial role to play.  
Effectively, they control the direction of the three different ocean currents that are 
generated off the north-eastern coast of New Zealand. The ocean currents consist of a 
warm northern current (the East Cape current), a cool Southern current (the Canterbury 
current), and a third current which sweeps through the Cook strait (the D’Urville 
current). These nutrient-rich currents collide and mix creating a soup of nutrient rich 
water which is then directed towards the inshore coastal areas by prevailing weather 
conditions.3 When these nutrient-rich waters come into contact with the edge of the 
continental shelf they are driven to the surface and form upwellings. The combination 
of undersea topography and nutrient waters make the Kaikoura coastal area an area of 
very high productivity. As a result, Kaikoura is one of only a few places in the world 
                                                 
1 See also Constantine, R. (1995). Monitoring Commercial Swim-With-Dolphin Operations in the Bay of 
Islands (New Zealand): A Summary of Human/Dolphin Interactions. (DoC. Wellington). 
2 See Lewis, K. (1999). ‘In the Abyss.’ New Zealand Herald, August 7. J5. 
3 Squid are to be found in summer and groper in the winter. Both of these species are favoured in the diet 
of the male Sperm whale.  
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where sperm whales can be seen in significant numbers all year round. Dusky dolphins 
also frequent this area in large numbers.  
 
 Such natural features have meant that large numbers of cetaceans may be found in 
certain areas around New Zealand. In the past, this led to the development of a large 
scale  whaling industry. More recently, the large number of cetaceans has helped in the 
development of a large scale whale-watching industry. In 1995 alone, there were at least 
18 locations, where interaction with cetaceans occurred. This varied from incidental 
viewing of Bottlenose dolphins on scenic boat cruises in Fiordland to shore-based 
viewing of New Zealand sea lions in Otago and aerial and boat whale-watching at 
Kaikoura. In addition, fully dedicated dolphin swimming operations, which also view 
whales on an occasional basis, operate in the Bay of Islands. 
 
2.2. Maori Mythology and History with Whales. 
 
 Maori have a long “history and tradition...[with the] management and sustainable 
utilisation of marine mammals.”4 This has been actively supported by a complicated 
mythology which closely intertwines the relationship between Maori and cetaceans. A 
set of beliefs have emerged from these stories which may (or may not) have influenced 
current Maori perceptions with regard to whales. One of these perceptions relates to the 
elevated status of the whale. For example, in one story an attempt to eat a whale which 
had beached (but was not dead) was a terrible mistake as a tribal war God (Atua) had 
taken the form of the whale and killed those who attempted to eat him.5 In another (that 
of Tinirau and his pet whale), a whale was intentionally killed but the killing sparked 
off a process of reparations or utu that lasted several generations.6  
  
 In Maori mythology, whales were chiefly regarded as being ‘fish’ and as deriving from 
Tangaroa (the God of Oceans) himself. Consequently, whales were thought of as being 
somewhat supernatural. They were seen as guardians during the long ocean voyages  
and there are tales of dolphins and whales carrying people to safety and saving them 
from certain death.7 Given such considerations, it is not surprising that they were often 
deemed to be tapu, or sacred.8  As such, they were (and remain) commonly recognised 
as taonga (or treasure).9 This view has been recognised in recent legislation.10 
 
 Some tribes link their ancestry and ancient migrations over the oceans to certain whales 
and dolphins. In Kaikoura, the local Maori - “Ngati Kuri O Ngai Tahu” - have 

                                                 
4 Resolutions from Hui-A-Iwi on the Sustainable Utilisation of Marine Mammals. Resolution 1. Noted in 
Te Ohu Kai Moana. (1997). 5. 
5 See Reed, A.W., & Hart, R. (1983). Maori Myth and Legend. (Reed, Wellington). 33-34. 
6 See Grey, G. (1962). Polynesian Mythology. (Brett, Auckland, 1855). 55-60. 
7See Department of Conservation. (1996). Marine Mammals in New Zealand. (DoC. Nelson. Fact 
SheetNo. 2). 1. 
8 See Orbell, M. (1995). The Illustrated Encyclopaedia of Maori Myth and Legend. (Canterbury 
University Press, Christchurch). 41, 130, 233. 
9According to TKM, “[W]hale species were considered a taonga (treasured possession) under the Treaty.” 
Te Ohu Kai Moana. (1997). Supra note 4. 2. 
10 Section 293(b) of the Ngai Tahu Claims Settlement. New Zealand Statutes. Vol. 2. 1988 (No. 97) 
specifies that “[T]he Crown, having acknowledged the special association of Ngai Tahu to the taonga 
species listed...” must “consult with, and have particular regard to the views of Te Runanga o Ngai Tahu 
when the Minister makes policy decisions concerning the protection, management, or conservation of a 
taonga species.” The whale species listed are the Humpback, Sperm and Southern Right whale. Schedule 
97. ‘Taonga Species: Marine Mammals.’ 
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sometimes been referred to as “the people of the sea.” These people have enjoyed a 
relationship of co-existence with the marine environment for generations. The 
relationship between the people and the whale is of great spiritual importance to this 
tribe and the relationship has not been as one of simple exploitation or property 
ownership.  As the evidence before the Waitangi Tribunal explained: 
 

“[W]hales, like fish, were in Maori terms the children of Tangaroa, they 
were not owned as property. They were an essential part of the natural 
world... .”11 

 
 Apparently, it was this affiliation with the whale that was, in part, a catalyst from which 
the concept of “whale-watching” evolved in Kaikoura.12 
 
 Given such importance and perhaps reverence of cetaceans, it appears that prior to 
contact with Europeans Maori did not hunt large whales, although they may have 
hunted dolphins.13 This position contrasts with the active (over)exploitation of other sea 
mammals around Aotearoa14 (before Europeans arrived) and with other comparable 
indigenous cultures who did actively hunt whales in the ocean.15  
 
 Nevertheless, it would appear Maori utilised stranded whales once they were beached. 
As the Treaty of Waitangi Fisheries Commission (Te Ohu Kai Moana: TKM) explained 
“[I]n the past Maori have traditionally been passive  harvesters of whale species for 
food and bone.”16 (my italics) Accordingly, “whale strandings were the primary source 
of large cetaceans.”17 It has been suggested that pre-European Maori did not actively 
hunt large cetaceans because: “the canoes were unsuited to this type of fishery, whaling 
was too dangerous and fish were abundant and easy to catch using existing 
technology.”18 
 
 If a whale was found stranded it was seen as a gift from the sea that accordingly 
became the highly valued property of the ariki. The question of the type of rights 
generated by the carcass has roots going back to the beginning of Maori mythology.19 
                                                 
11 See Waitangi Tribunal Report. (1992). Ngai Tahu Sea Fisheries. 87. 
12 Whalewatch. (1997). Development of Whale and Dolphin Watching in New Zealand. – (Whalewatch. 
Kaikoura). 3. 
13 See Smith, I. (1979). ‘Prehistoric Sea Mammal Hunting in Palliser Bay.’ In Leach, B.F., & McLean, H., 
(eds). Prehistoric Man Man in Palliser Bay. (Museum of New Zealand. Wellington). 219-220. It is, 
however, possible that the dolphin remains found in excavated middens were from strandings. According 
to TPK, the evidence suggests that “opportunistic hunting of at least dolphins and other smaller 
cetaceans.” See Te Ohu Kai Moana. (1997). Beached Whales as Food: Cetaceans and Maori Customary 
Use. (TKM. Wellington). 2. 
14 Seals were actively hunted by Maori and all parts were used. By the time the Europeans arrived in the 
country the New Zealand (Hooker’s) sea lion had been eradicated from the mainland. This slaughter of 
fur seals continued apace with the arrival of European sealing gangs in 1792. By 1894, they were 
protected and saved from extinction. 
15 See Department of Conservation. (1996). Supra note 7. 1. 
16 Te Ohu Kai Moana. (1997). Supra note 13. 1.  Thus, “[C]urrently Maori have no intention to actively 
harvest whale species, that we are aware of but, almost to the contrary have developed commercial 
enterprises based on the protection of whales.” Te Ohu Kai Moana. (1997). Supra note 4. 2. 
17 See Te Ohu Kai Moana. (1997). Supra note 13. 2. 
18 Cawthorne, M, W., (1997). Meat Consumption from Stranded Whales and Marine Mammals in New 
Zealand: Public Health and Other Issues. (DoC. Wellington). At  5. 
19 Some of the earliest traditional stories about the great Polynesian migration from Hawaiki to Aotearoa 
speak of the utilisation of whales as food (and dispute about the ownership of the whale carcass). For 
instance, it is said that after a long and arduous journey two of the ocean going canoes, Te Arawa and 
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Once the issue of rights was settled, the tapu had to be ceremoniously lifted by tribal 
priests before the ariki could utilise it.20 Once this had been done, all parts of the whale 
were used for food and as raw material for cultural artefacts. Like other Polynesian 
cultures, such as those Fiji and Tonga, Maori have always considered whale bone and 
teeth to be a symbol of high rank and prosperity. The bone was sought after by carvers 
who fashioned it into combs, ceremonial paddles, pendants, hooks or weapons.21 The 
oil was apparently used for lamps and as a lubricant for wood. 
 
2.3.  The European Arrival and the Impact upon Cetaceans. 
 
 In 1773, when James Cook visited New Zealand he recorded the waters as being home 
to countless thousands of great whales and seals. In 1792, the first sealing expedition 
visited New Zealand and in a little more than 30 years the sealing trade was all but 
finished, killing itself by practically exterminating the seals. This extractive industry 
was matched by that of whaling which had been operative since 1791. Pelagic whaling 
was quickly matched by shore whaling stations which were well established in New 
Zealand by the late 1820’s. From 1829 up until the 1840’s, somewhere between 80-113 
whaling stations were founded on New Zealand shores. Moreover, in the peak year of 
1839, there were at least 200 vessels plying New Zealand’s waters in search of 
cetaceans. Rough estimates suggest that upwards of 1,000 whales were being taken per 
year during this period.22  
 
 The impact of such large catches was soon felt. By 1840, the population of right whales 
in the Southern Hemisphere had been reduced to less than 10% of its initial abundance. 
Blue, fin and sie whales were also severely depleted and are currently estimated at less 
than 5% of their initial abundance. Overall, the total biomass of Southern Hemisphere 
baleen whales is currently between 4-8% of that in 1900 (let alone 1840).23 Although 
some species of cetaceans have begun to recover, others have shown no evidence that 
their numbers are increasing.24 
 
 The heyday of the whaling period  occurred under Maori sovereignty and management. 
Under this regime, apart from giving permission for whalers to reside and operate 
within certain areas,25 Maori were also employed as crew, harpooners and shore men 

                                                                                                                                               
Tainui, on have reached the new land of Aotearoa, came upon a standed whale or Paroa. An argument 
soon developed over who owned the whale. See Grey, G., (1962). Supra note 6. 89. 
20 See Te Ohu Kai Moana. (1997). Supra note 13. 2. 
21 Ell, S. (1995). There She Blows ! (Bush Press. Auckland). 6. See also Te Ohu Kai Moana. (1997). 
Supra note 13. 2. 
22 Government Printer. (1966). The Encyclopaedia of New Zealand. (Government Printer. Wellington). 
Volume III. 638-642. 
23 Katon, S., & Whitehead, N., (1989). ‘Are Cetecea Ecologically Important’ 46 Marine Science. 150-
162. 
24 See Best, P.B., ‘Increase Rates in Severely Depleted Stocks of Baleen Whales.’ 50 Marine Science: 
169-186. 
25 See Ferguson, A. (1997). ‘Ancient Salvage Set Up Maori Whaling Rights.’ New Zealand Herald. 
March 13. With regard to Ngai Tahu, whalers who took their whales at sea did so with no recorded 
interference from the iwi. Ngai Tahu appear to have been little concerned by the activities of these distant 
visitors, although if they ventured into harbours to reprovision they provided a source of trade. See 
Waitangi Tribunal Report. (1992). Supra note 11. 86.  Evision, H. (1993). Te Waipounamu. (Aroki Press, 
Wellington). 88. Although Shore or bay whaling was “extensively controlled by the iwi” there is “no 
evidence of any permanent waiver of the Ngai Tahu right to fish to European whalers and sealers prior to 
1840.... Ngai Tahu did not assert an ownership of whales, nor is their any evidence of them attempting to 
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and Maori participation in this industry lasted until the last shore-based station closed in 
the mid-1960s. 
 
 2.4. From Exploitation to Conservation. 
 
 As may be seen from the previous section, whales were lethally exploited in New 
Zealand waters by a number of whaling operations (both national and foreign) up until 
1964.  Throughout the latter part of this time, New Zealand was a member of the 
International Whaling Commission (IWC)26 which allowed it to protect its interests as a 
whaling nation. New Zealand eventually withdrew from the IWC in 1968 when it 
became apparent that whale numbers were so few in local waters and the price of whale 
products was so depressed that the local industry was not economically viable. 
 
 In 1976, New Zealand rejoined the IWC with a new agenda. This agenda had 
developed as a direct result of increasingly prominent concerns over the failing 
management of cetaceans globally, as well as a well-recognised ‘love affair’ that had 
developed with specific cetaceans such as Pelorus Jack, Opononi, Horace, Maui, and 
Opo. From this time onwards, New Zealand came to prominence as one of the foremost 
anti-whaling nations.27 By 1995, New Zealand was suggesting to the IWC that (with 
regard to whaling) “there has been a revolution in our thinking in favour of an 
exceptionally strong conservation ethic.”28 At the 1996 IWC meeting, the situation was 
described as follows: 
 

“[W]haling is an issue of intense public and political interest in New 
Zealand... Once an active whaling nation, New Zealand now espouses a 
strongly conservationist ethic. We seek the strongest possible protection 
for whales and other cetaceans and will continue to work within the IWC 
to achieve negotiated outcomes to this end.”29 

 
This drive in “seek[ing] the greatest possible protection for cetaceans”30 has been 
reflected in New Zealand being a pivotal player in initially reducing global whale catch 
numbers (through the IWC), pinpointing a number of pirate whaling nations, and in 
being instrumental in  the final 1982 moratorium31 on commercial whaling.32  
 

                                                                                                                                               
exclude either sealers or whalers.... there is no evidence of any permanent waiver of [Ngai Tahu] rights.” 
See Waitangi Tribunal Report. (1992). Ibid. 291. 
26 The IWC is established under the International Convention for the Regulation of Whaling. 161 UNTS 
72. This Convention is the central instrument dealing with matters pertaining to whaling on the high seas. 
27 Ministry of Foreign Affairs and Trade (MFAT). (1994) International Environmental Issues: A New 
Zealand Perspective.  Information Bulletin Number 50. 37. 
28 Opening Statement by New Zealand. (1995) IWC/47/OS. NZ. 
29 Opening Statement by New Zealand. (1996) IWC/48/OS. NZ. 
30 Opening Statement by New Zealand. (1994) IWC/46/OS. NZ. This was repeated Jim McLay’s 1996 
talk ‘Whales: What Future for the IWC.’ December 18. Department of Foreign Affairs. 
31 The amended section 10(e) of the Schedule to the ICRW provided, "[N]otwithstanding the other 
provisions of paragraph 10, catch limits for the killing of commercial purposes of whales from all stocks 
... shall be zero." IWC (1982) Chairman's Report of the 34th Meeting: 3. The moratorium has been 
maintained since 1990 due to continuing uncertainties pertaining to how scientific aspects of the revised 
management scheme and concerns about how it will be administered and policed. 
32 See Wilson, R. (1982) From Manapouri to Aramoana: The Battle For New Zealand’s Environment. 
(Earthworks Press. Auckland.) 20-24. 



 6

 New Zealand has also maintained a strong presence at the IWC throughout the 1980s33 
and 1990s, even though the structure of the whaling debate has shifted substantially.34  
In accordance with this change, New Zealand has claimed the moral high ground of this 
debate, in regard to why even sustainable whaling should not be re-introduced, arguing 
that “[T]he whales ... are too valuable to end up as steak....”35 As a result of such 
beliefs, New Zealand and other countries indicated at the 1994 IWC meeting that they 
would: 
 

“work to maintain the moratorium against commercial whaling 
[irrespective of the scientific sustainability of it] because it reflects the 
current reality of world opinion.”36  

 
As such, they suggested that all nations should emphasise “benign research and 
activities such as whale watching [that] are the most sustainable use of whale 
resources.”37 
  
3.  The Whale-Watching Industry. 
 

“Ah ! The Whiff of Conflict ! The Scent of gunsmoke and the shrill scream of a 
thousand fax machines.”38 

 
 Whale-watching, which has become a popular past-time in many countries of the 
world, began in a few isolated locations in the late 1960’s. Today, it is an industry 
which provides an economically lucrative, non-lethal alternative to utilising cetaceans 
which covers about 50 countries and involves more than four million participants per 
year.39  The success of whale-watching is, in retrospect, unsurprising on a national level 

                                                 
33 See Palmer, G. (1990) Environmental Politics: A Greenprint For New Zealand. McIndoe. Dunedin. 
41-49. 
34 See Gillespie, A., (1996). ‘The Ethical Question in the Whaling Debate.’ 9 Georgetown International 
Environmental Law Review. Gillespie, A., (1995). ‘Ethical Problems With the Sustainable Harvest.’ 
Wilderness Magazine. September. 12-13. 
35 Stewart. I. (former NZ IWC Commissioner). ‘ The Whaling Debate.’ New York Times, 18 May 1991. 
36Opening Statement, supra note 30. New Zealand went on to state elsewhere that “a resumption on 
[commercial] whaling is neither necessary nor justified.” See MFAT. (1994). Supra note 27. pp. 38. 
37 Ibid.  
38 Sir Tipene O’Regan. Fax to Whalewatch.  1991, April 4. In the possession of the author.  
39 International Fund for Animal Welfare (IFAW). (1995) Report of the Workshop on the Scientific 
Aspects of Managing Whale Watching. (IFAW, Sussex). IFAW. (1996).  Report of the Workshop on the 
Special Aspects of Watching Sperm Whales. (IFAW, Sussex). IFAW. (1997). Report of the Workshop on 
the Socioeconomic Aspects of Whalewatching. (IFAW, Sussex). IFAW. (1997). Report of the Workshop 
on the Legal Aspects of Whalewatching. (IFAW, Sussex). IFAW. (1997). Report of the Workshop on The 
Educational Values of Whalewatching. (IFAW, Sussex).  This rapid growth in popularity has also been 
reflected in a growing interest  in whalewatching by the IWC since the early 1980’s. See, IWC. (1983) 
Report on the Non-Consumptive Utilisation of Cetacean Resources. Cambridge. By 1990 the majority of 
the IWC members were indirectly supporting whale-watching by adopting resolutions which suggested to 
its parties that they should “redirect  research towards non-lethal methods [and] encourag[e] governments 
to base their research programmes to the maximum extent possible on non-lethal methods.” IWC. (1990). 
Resolution on Non-Lethal Methods. 42nd Annual Meeting.  At its 1993 Annual Meeting, the IWC 
resolved to: 
 

“recognise whale-watching as an expanding tourist industry which contributes 
significantly to the economies [of a number of countries]” and to endorse  “the 
contribution which whale watching makes to education and to furthering scientific 
knowledge.” 
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as the activity closely compliments New Zealand’s attempts to cultivate a “clean and 
green” tourist image. It also provides an avenue by which an enthused public can get 
involved in a major environmental concern. This synthesis of factors has created a 
prime example of “eco-tourism.” However, what may be surprising is the number of 
accolades (both national and international)40 and overt success that this young industry - 
which is closely associated with Maori - has achieved.  
 
 The economic success alone is cause for consideration, especially when the impact is 
seen in relation to a previously economically depressed region. Indeed, the huge growth 
of this one industry has had a substantial impact upon the local Kaikoura economy.41 
For example, in 1987, around 3,400 tourists passed through Kaikoura. Since 1987, 
tourist numbers have increased by close to 15% each year. In 1991, the visitor numbers 
had risen to 27,500. By 1995, the figure was believed to be close to 100,000 visitors per 
year. Moreover, it has been projected that this rapid growth will continue.  
 
 Given such high tourist figures, it is no surprise that Kaikoura is now on par with the 
other major tourist attractions such as bungy jumping or river rafting in Queenstown.42 
In terms of financial earnings, New Zealand has the second highest gross income from 
whale-watching in the world (the highest being the USA). The direct financial rewards 
to Kaikoura (apart from over 30% of employment being directly related to the whale-
watch industry) are around the order of 30 million dollars per year, in addition to a 
further 36 million dollars in ‘downstream’ effects.43 These direct financial rewards are 
projected to reach 50 million by the year 2000.44  
 
3.1. Whalewatch Kaikoura. 
 
 New Zealand Nature Watch Charters45 began commercial marine mammal watching in 
Kaikoura in early 1988, with a particular focus on sperm whales.  Originally, whale-
watching was not permitted in any way but in August 1988 a permit was for commercial 
whale watching46 issued under the Marine Mammals Protection Act.47 In October 1988, 
Kaikoura Tours Ltd (a company formed by local iwi interests in 1987)48 was also issued 
                                                                                                                                               
 
Accordingly, the IWC formally expressed its desire “to encourage the further development of whale 
watching as a sustainable use of cetacean resources.” IWC (1993). Resolution on Whale-watching.  45th 
Annual Meeting.   
40 In 1995, Whalewatch were awarded the prestigious 1997 Pacific Asia Travel Association Gold Award, 
1997 Green Globe Award, 1995 Kaikoura Tourism Award, 1994 British Airways Tourism for Tomorrow 
Award, 1990 New Zealand Tourist Industry Federation Award.  For further information see the Whale 
Watch™ Website: www.whalewatch.co.nz. 
41 For a detailed analysis of the effects upon the economy, see Warren J., & Taylor, C., Developing Eco-
Tourism in New Zealand. 39-47. 
42 Whalewatch Kaikoura (1994) Preserving the Natural Environment.  2. 
43 Tourism, Research and Education Centre (1992). Tourism in Kaikoura. (Lincoln University). 1-5. 
44 New Zealand Response to IWC Questionnaire. In Gambell, R. (1995) The IWC and Whale-Watching. 
IWC.  MWW/95/3. 7,12. 
45 This business was owned and operated by Barbara and Roger Sutherland. 
46 DoC. (1997). Whalewatching Kaikoura. (Nelson. Internal Correspondence. Dec 22). 1.  
47 Marine Mammals Protection Act. 1978. Reprinted Statutes. 34. 709-734. Section 28. 
48 The initial funding came from the government, with a $100,000 Maori venture loan through Capital 
Agency and a $5,000 Business Development Grant from the Marlborough Development Board. The 
marae group raised $35,000 from personal savings and fund raising. To launch, equip and market their 
first boat (a small rubber dingy that would carry 10 passengers), four families mortgaged their homes. In 
this initial year, a mere 3,000 passengers would be carried, and staff often worked for free. Supra note 12.  
3. 
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a permit under the MMPA to carry out commercial marine mammal watching.49 Both 
companies expanded their operations, and by late 1989 they were operating two boats. 
The permits for both companies were re-issued in August 1989, with a growing list of 
conservation-minded conditions attached.  
 
 Soon after, Kaikoura Tours/Whalewatch purchased New Zealand Nature Watch 
Charters.50 Accordingly, Whalewatch Kaikoura came to hold all of the permits for 
viewing cetaceans from seaborne vessels. However, the ability of this company to 
maintain its monopoly has continually been under threat. Perhaps due to Whalewatch’s 
own success (and that of Nature Watch Charters), DoC received numerous additional 
applications for further whale-watching boat permits at Kaikoura. By 1991, DoC had 13 
permits on record. By the end of 1997, they had 16 “live applications”51 which are being 
held in limbo until a moratorium on any further permits expires in 2001.  
 
 Shortly after the whalewatch industry had been established (and secured to Whalewatch 
alone), the situation at Kaikoura was deeply uncertainty and an overall ‘unhealthy’ 
atmosphere had become clearly evident. In 1990, the Whalewatch offices were burgled 
and, soon after, their boats were vandalised and a bus was burnt out. There were a 
number of probable reasons for these occurrences, such as economic jealousy, racism, 
and simple unprincipled vandalism. In addition, a very strong atmosphere of uncertainty 
has become prevalent and which was related to larger political debates in which Ngai 
Tahu’s overall settlement with the Crown was being played out.52 Specifically with 
regard to Whalewatch, concern was focused upon the special status of Maori interests in 
this enterprise; these were economic considerations and conservation concerns. 
  
3.2. Special Status. 
 
The first uncertainty related to the special status (if any) of Maori interests in this 
commercial resource.  This status was a source of controversy due to the limited 
involvement of the Director-General of DoC at this time, Bill Mansfield, in the 
deliberation process regarding the opening up of the whale-watching market. It is 
probable that Mansfield reached this view because although the Conservation Act 
1987and the Resource Management Act 1991 have required the Crown to “give 
effect”53 to and “take into account”54 of the principles of the Treaty of Waitangi, similar 

                                                 
49 The Three Year Permit from the then Minister of Conservation, Helen Clarke, was issued on October 
17, 1988. A copy of this is available from the author. 
50 It was at this point that Whalewatch needed additional outside funds. Accordingly, Ngai Tahu became 
financially involved in the venture. Currently, Whalewatch Kaikoura owns 57% of the Company and Ngai 
Tahu owns 43%. Although the Kaikoura Tours and Nature Watch Charters permits were re-issued as 
marine mammal watching permits under the 1990 Regulations, it was not until August 1996 that both 
permits were transferred to Whalewatch Kaikoura. 
51 DoC. (1997). Supra note 46. 8. It was recommended that these be “declined” if a moratorium was 
placed, as many of them were very dated. 
52 I make this assertion after the following two faxes. Firstly, Sir Tipene O’Regan ended with the warning 
in 1991 that “an atmosphere poisoned by suspicion and hostility could make the DOC dimension of [the 
overall Ngai Tahu Claim] those negotiations very difficult.” Sir Tipene O’Regan. Fax to the then 
Conservation Minister, Denis Marshall. 1991, April 4. 3. In the possession of the author. Later in 1995, 
O’Regan was “profoundly suspicious” of DoC’s attempt at “overt friendliness” at the local Kaikoura level 
designed to separate them “away from all the nasty Ngai Tahu litigant people.” O’Regan, Memo to 
Whalewatch. 1995, November 30. In the possession of the author. 
53 S. 4 of the Conservation Act. R.S. Vol. 36. 6. 
54 The Resource Management Act. R.S. Vol. 32. 131. 
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concerns have not been reiterated in either the Marine Mammals Protection Act 197855 
or the Marine mammal Protection Regulations 1990,56 which were later revisited in the 
Marine Mammal Protection Regulations 1992.57 This ambiguity meant that a 
conservative approach was adopted. Accordingly, in April 1991, a Hui was held in 
Kaikoura where it was agreed that DOC would have further consultations with the 
tangata whenua before any further decisions were taken on permits. The tension of this 
was clearly illustrated by the tenor of a fax sent by Sir Tipene O’Regan to DoC in the 
same month.  This fax raised to two specific concerns. Firstly, with regard to DoC, it 
stated that: 
 

“[D]OC has, in the past, not been perceived as part of the matrix of 
Pakeha racism and hostility towards Maori development ... with which 
Kaikoura has been, and is, so richly endowed. The department is now 
being seen as part and parcel of that matrix...”58 

 
Secondly, with regard to the special status of Ngai Tahu’s interests in Whalewatching, it 
stated that: 

 
 “[N]gai Tahu has consistently refused to formally recognise any right by 
the Crown to regulate the exercise of Ngai Tahu treaty rights in 
connection with whales. We have held that those rights derive from 
Article II and are supported by important common law decisions... we 
have accepted the assurances of continuing consultation in respect of 
management issues. Our perception of ‘consultation’ however, is in the 
context of the Court of Appeal’s decision[s]... which implies far more 
rigor than DOC seems to apply to it.”59  

 
 A further meeting was held in Wellington in early June 1991 which was perceived as 
“an opportunity to exchange views and perspectives on whalewatching without 
prejudice.”60 In mid-July, with regard to the involvement of Whalewatch in the 
deliberation process, Mansfield concluded that: 
 

 “while Ngai Tahu, including the tangata whenua of the Kaikoura area, 
have placed a claim before the Waitangi Tribunal in relation to fisheries, 
including whales, he had not found it necessary to consider Treaty Issues 
in forming his preliminary views.”61 

 
 At the end of October 1992, it was explained by DoC, with regards to “the rights of 
Ngai Tahu,” that: 
 

“[N]gai Tahu have stated that they own the beneficial interest in whales 
that are off the Kaikoura coastline, and that my discretion in issuing 
permits is limited to those exclusive rights. I am required to give effect to 
the Principle of the Treaty of Waitangi in exercising my discretion but 

                                                 
55 See Marine Mammal Protection Act 1978. Reprinted Statutes. Vol. 34, p. 709. 
56 Marine Mammal Protection Regulations. 1990 (SR 1990/287). 
57 Marine Mammal Protection Regulations. 1992 (SR 1992/322). 
58 Sir Tipene O’Regan. Supra note 52. 2. In the possession of the author. 
59 Sir Tipene O’Regan. Ibid. 1. In the possession of the author. 
60 DoC Letter to Whalewatch. May 30, 1991. In the possession of the author. 
61 DoC. (1991). Conservation Newsrelease (quoting Mansfield). July 18. 4. 
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that does not mean that I can only issue permits to operators affiliated to 
Ngai Tahu. As stated previously, my primary responsibility is the 
protection, conservation, and management of the whales any my 
discretion is to be exercised broadly with that primary purpose in 
mind.”62 

 
 The following day, Ngai Tahu replied that although it:  
 

“accepts the Crown has a right to manage and protect such species as 
whales in terms of Article One of the Treaty...[however, Ngai Tahu]... 
has not surrendered its Article Two legal right of exclusive access to 
whales, there is obviously a major legal issue to be resolved.”63 

 
3.3. Economic Concerns. 
 
 By the end of October 1992, strong concerns with regard to the economic implications 
of the possible issuing of a further permit were becoming apparent. Specifically, Ngai 
Tahu were concerned that DOC did not view economic issues as a consideration to be 
taken into account under the Marine Mammals Protection Act. Ngai Tahu contended 
that economic considerations had to be taken into account as the issuing of a new permit 
would have had distinct fiscal implications arising from a number of inter-related 
concerns. These were that whalewatching was “far from being a gold mine” due to the 
extensive capital and establishment costs and an existing “surplus of capacity” of 
whalewatching competition. Moreover, the vast marketing that Whalewatch had done, 
both nationally and internationally, would mean that a new operator effectively would 
benefit from all the work that had gone before it in the establishment of the industry by 
Whalewatch and this, clearly, would be “inequitable.”64 Later research (in 1994) 
suggested that: 
 

“the overall assessment is that the granting by the Director General of 
DoC of one further whalewatch license at Kaikoura would cause 
[Whalewatch] to run at a loss and then fail.”65 

 
 It was suggested that this could lead to the loss of up to 44 positions of employment. 
 
 At the end of November 1992, DoC replied to Ngai Tahu and confirmed their view 
regarding the matter of economic considerations. As such, Bill Mansfield stated: 
 

“[I] am constrained by the Marine Mammal Protection Regulations 1990 
to follow the criteria and requirements listed there. Maintaining the 
economic viability of an existing permit holder is not a factor which the 
Regulations allows me to take into account.... Your objection ... that it 

                                                 
62 DoC Letter to Whalewatch. October 6,1992. 3. In the possession of the author.  
63 Ngai Tahu. Press Release. October 7, 1992. This was reported in the New Zealand Herald the 
following day by the New Zealand Press Association (NZPA) (1992).‘Permit Review Revives Whale-
Watch Row.’ October 8. 
64 Whalewatch Letter to DoC. October 28, 1992. 2-5. In the possession of the author. This letter was 
based upon an economic position paper, by the Corson Associates. (1992). Competition, Monopoly and 
the Use of Public Resources by the Tourist Industry. August 22. In the possession of the author. 
65 Business and Economic Research Ltd. (1994). Report on the Possible Economic Effects of the Issuing 
of a Further Whalewatch Licence. At 13. In the possession of the author. 
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would be inequitable to allow a new operator to ‘feed’ off the established 
permit holders’ investments in marketing their ventures. The comments I 
made in respect [with regard to economic considerations] apply here 
similarly.”66 

 
The following day, the Director General of DoC issued a press statement which 
“confirmed that he [was] planning to issue one more permit for commercial 
whalewatching off the Kaikoura coast.”67 
 
3.4. Conservation Concerns. 
 
 A third cause for uncertainty in this period related to the effects of whalewatching upon 
the cetaceans themselves. In an attempt to protect the whales from being over-watched, 
and thus detrimentally effected, DOC adopted a two-pronged approach. Firstly, they 
developed specific Marine Mammal Regulations which came into force in late 1990.68  
These regulations, which were updated in 1992,69 formalised a permit system for 
controlling commercial marine mammal watching. 
 
 Secondly, they contracted scientists to examine the possible impacts of whalewatching. 
To date, two reports have been completed by DOC with regard to the effects of 
whalewatching at Kaikoura: the McGibbon Report 199070 and the Gordon Report 
1992.71 A third report was later completed by the WWF: the Dawson and Slooten 
Report 1994.72 A fourth report on the effects of interaction with Dusky Dolphins at 
Kaikoura - the Slooten and Barr Report - was issued in 1998.73 
  
 The first report by Jane MacGibbon and Scott Baker concluded that there were some 
short-term effects upon the whales from whalewatching.74 With regard to long term 
effects, the report noted that “[T]here is no evidence to indicate whether or not the 
short-term changes in behaviour... will affect an individual’s chances for survival or 
reproduction.” Nevertheless, the report did caution that “the cumulative effect from a 
succession of encounters is potentially more serious... once disturbance by boats begins 
to disrupt this feeding behaviour, there is cause for worry.”75  
 

                                                 
66 DoC Letter to Whalewatch., October 23, 1992. 1. In the possession of the author. 
67 DoC. (1992). Conservation Newsrelease. November 25. 
68 Marine Mammal Protection Regulations. 1990. S.R. 1990/287. 
69 Marine Mammal Protection Regulations. 1992. S.R. 1992/322. 
70 Baker, S. & MacGibbon, J. (1991) Responses of Sperm Whales to Commercial Whale Watching Boats 
Off the Coast of Kaikoura. (DoC. Wellington). 
71 Gordon, J., Leaper, R., Hartley, F.G., & Chappel. O. (1992). Effects of Whale-Watching Vessels on the 
Surface and Underwater Acoustic Behaviour of Sperm Whales Off Kaikoura, New Zealand. (DoC. 
Wellington). 
72 Dawson, S., Slooten, E., & Jake, O. (1994). Distribution, Abundance and Population Structure of 
Sperm Whales at Kaikoura. (WWF-NZ. Wellington.) 
73 Slooten, E., & Barr, K., (1998). Effect of Tourism on Dusky Dolphins at Kaikoura. (DoC. Wellington). 
74 “[T]he presence of boats tended to correlate with the occurrence of shortened respiratory intervals, 
short submergence times and the absence of raising of the tail flukes prior to a submergence. Surface 
intervals appeared to become shorter as the number of boats increased... When boats were present, whales 
tended to replace the normal slow unidirectional surface movement with an increase in speed... and with a 
substantial increase in change of direction.” Baker. Supra note 70.  1, 43, 45. 
75 Baker, ibid. 45. 
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 Many of the recommendations of this report, as well as those of the later Gordon 
Report76 were incorporated into the revised Marine Mammal Regulations 1992 with the 
new section on “special conditions applying to whales.”77 Nevertheless, the Director 
General of DoC suggested that the MacGibbon Report was “hardly conclusive” and 
“further research into the possible consequences of whale-watching operations” was 
necessary.78 
 
 This statement followed the conclusion of the MacGibbon Report which noted that, as 
whale-watching was set to increase rapidly, continued monitoring of the effects of it 
was necessary.79 The ‘further research’ called for by Bill Mansfield was completed by 
Dr. Jonathon Gordon et al. And in August 1992, the second Report was released.80  This 
Report, which focused only81 upon tolerant whales, suggested that the effects upon the 
already sensitised mammals tended not to be overtly detrimental.82 Moreover, where 
detrimental effects were witnessed, they were commonly the fault of the insensitive 
handling of whale watching boats,83 as opposed to carefully regulated whale-watching. 
 
 In early October 1992, following the release of this report, DoC was of the opinion that 
the “conclusions reached” indicated that “a cautious approach to the issuing of any 
further permits” should be adopted. As such, Mansfield stated that “it is my preliminary 
view that it may be possible to issue one further permit, provided the operation is 
carefully monitored.”84  
 
 Shortly before the first court case, the Dawson and Slooten report on effects of 
whalewatching upon cetaceans in Kaikoura was released, the findings of which were 
reiterated their final report in 1996.85  This report, which was independently 
commissioned by the World Wide Fund for Nature re-emphasised that whalewatching 
was focusing primarily on “a surprisingly small number of residents” who were 
“generally very tolerant of boats but on occasion show clear signs of disturbance.”86 
Accordingly, the Dawson report stated that: 
 

 “it would be undesirable for these whales to be approached more often 
than they are now. This means that either: No more whale-watching 

                                                 
76 Ibid. 
77 Section 19. Supra note 57. 
78 DoC.  (1991). Conservation Newsrelease (quoting Mansfield). 18 July. 3. 
79 Baker. Supra note 70. 2. 
80  Gordon. Supra note 71. 
81 However, it has been suggested that the majority of the whales were not in this category. Indeed, the 
majority of whales were not tolerant of approaching vessels and tended to show more adverse reactions in 
terms of shorter surface times and shorter blow intervals. Gordon. Ibid.  2, 51. Models suggest that the 
total population of these whales is between 60-108 individuals (who represent a mixture of “seasonal 
residents and transients.”)  Childerhouse, S.J., Dawson, S.M., & Slooten, E. (1995) ‘Abundance and 
Seasonal Residence of Sperm Whales at Kaikoura, New Zealand.’ 73 Canadian Journal of Zoology. 721-
731. See also Dawson, et al. Supra note 72. 2. 
82 Although it was noted that even the most tolerant whale was still affected (in terms of their acoustic 
behaviour) by the whale watching vessels. Gordon. Supra note 71. 3, 49-51. 
83 Gordon. Ibid.  34-35, 50-51. 
84 DoC. (1992). Letter to Whalewatch. October 6. 2-3. In the possession of the author. 
85 Dawson,, et al. Supra note 72. 23-24. 
86 Ibid. 3. 
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permits should be issued, or any new permits should be issued only for 
operations outside the areas favoured by the current residents.”87 

 
 The fourth scientific report - the Slooten and Barr Report 1998 - concluded with similar 
call which urged for a halt to further permits for watching or swimming with dolphins 
around Kaikoura.88 
 
3.5. The High Court. 
 
 These three clashing issues soon resulted in a challenge in the High Court by Whale 
Watch Kaikoura and Ngai Tahu to the Director-General’s decision regarding the issuing 
of a permit. The catalyst for the bringing of this case was Bill Mansfield’s decision to 
issue another permit for vessel based whalewatching. This first case was decided in 
favour for the Department of Conservation.89 
 
 With regard to the issue of economic competition, Neazor J did not directly address the 
concern as he was not able to contemplate the economic effects on the permittees which 
would result from the issuing a third permit. He was of the opinion that it was likely that 
the case would go to appeal and that, consequently, the issue would be dealt with 
indirectly (although he did express his dissatisfaction with this approach).90 With regard 
to the question of the Treaty of Waitangi, he was direct in his statement that: 
 

“[I] have considerable doubt that [restricting further whalewatching 
operations] should [be allowed] since the issue in the proceedings has 
been related to whalewatching from seacraft as a modern extension of 
rights asserted by the plantiffs to be based on the Treaty of Waitangi and 
the requirement in the statute that the Conservation Act is to be 
interpreted and administered so as to give effect to the principles of the 
Treaty.”91 

 
 
 
3.6. The Court of Appeal. 
 
 When the case was heard before the Court of Appeal, the decision of the High Court 
was, in substance, reversed. The Court had to steer its way through “extreme arguments 

                                                 
87 Ibid. See also, WWF-NZ. (1994). Media Release: Whales-Overwatched. October 14. (WWF-New 
Zealand. Wellington). 
88 This report concluded that “it would be prudent not to grant any further permits for dolphin watching, 
and not to allow any increase in the number of boat trips allowed per day or the number of swimmers 
allowed in the water at any one time.” Slooten & Barr. Supra note 73. 29, Paragraph 4. 
89 Ngai Tahu Maori Trust Board et al v. Director General of Conservation. (1994) CP No. 841/92. 
90 “[B]ecause of the time that has elapsed so far in dealing with the proceedings, if they [Ngai Tahu] 
obtain the stay the applicants will achieve in practival effect the period of time without competition which 
they suggestd it would be appropriate to give them...” Ibid. At 4. He noted with approval an earlier 
judgement, Thompson v. Commission of Enquiry into the Administration of the District Court of 
Wellington. [1983] NZLR 98, 117. This stated that “by virtue of filing the appeal and receiving a stay, the 
applicants will achieve, by the stay, the very thing that they would achieve on a successful appeal without 
having to argue it.” 
91 Ngai Tahu Maori Trust Board et al v. Director General of Conservation. Supra note 89. 6. 
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on both sides [both of which were] unacceptable.”92 The first argument which was that 
of was Ngai Tahu who contended that “no permit may be granted without their 
consent”93 The second was that of DoC who argued that the “treaty principles... 
involved no more than a duty to consult Ngai Tahu and did not have any bearing on the 
ultimate decision.”94 
 
 Lord Justice Cooke, in explaining the middle path that the Court chose to adopt, noted 
a number of prior considerations, the first three points of which appeared to place clear 
caveats upon the Ngai Tahu claim. The initial consideration emphasised by the Court 
was that Ngai Tahu had no property in the whales themselves or any right of taking 
large whales at sea.95 Secondly, the Court noted that “whalewatching is a very recent 
enterprise... and distinct from anything envisaged in or any rights exercised before the 
Treaty.”96 The third consideration was that “[B]eyond doubt, as regards whalewatching 
the conservation object must be paramount.”97 In spite of these caveats,  Ngai Tahu’s 
appeal “succeed[ed]... to a limited extent.”98 The Court reached this conclusion because:  
 

“[A]lthough a commercial whalewatching business is not a taonga... 
within the contemplation of the Treaty, certainly it is so linked to 
taonga... that a reasonable treaty partners would recognise that treaty 
principles are relevant. Such issues are not to be approached narrowly... 
the Crown is not right in trying to limit those principles to 
consultation.”99 

 
 After taking the above caveats into account, the Court concluded that: 
 

“a residual factor of weight must be the treaty duty to recognise the 
special interests that Ngai Tahu have developed in the use of these 
coastal waters. A period of complete protection sufficient to justify the 
development expenditure incurred by Ngai Tahu may be part and parcel 
of this.”100 

 
 3.7. A Reasonable Period of Preference. 
 
 In response to the decision, the Director General of DoC was of the opinion that the 
judgement would be helpful in reconsidering the issue, although he did not know when 
the review would be finished.101 Soon after, a dialogue commences in relation to what 
“period of time [would be] sufficient for Ngai Tahu to recoup its set-up costs.”102 Since 
1995, the focus upon what is to be regarded as being “a reasonable period of 

                                                 
92 Ngai Tahu Maori Trust Board v. Director General of Conservation. [1995] 3 NZLR 553, 561. For a 
criticism of this case as “dubious and unsatisfactory...[which] involves contentious political questions.” 
See Round, D. (1996). ‘Ngai Tahu Whale Watch Case.’ Federated Mountain Club Bulletin. Number 125. 
30-31. 
93 Ngai Tahu Maori Trust Board v. Director General of Conservation. Ibid. 559. 
94 Ibid. 560. 
95 Ibid. 559, 560. 
96 Ibid. 559. 
97 Ibid. 560, 561. 
98 Ibid. 561. 
99 Ibid. 560. 
100Ibid. 560. 
101 Mansfield, noted in “Review Whale Permit, DoC Told.’  (1995). Christchurch Press. September 25. 
102 DoC (1995). Letter to Whalewatch. October 19. In the possession of the author. 
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preference” has been “a major focus for the Department... and...Whale Watch 
Kaikoura/Ngai Tahu.”103   
 
 After the Court of Appeal judgement, Whalewatch argued for a “five year plus sole 
right to commercial whalewatching by boat off the coast of Kaikoura.”104 The Director 
General’s preference was for a three year moratorium.105 The “five year moratorium as a 
minimum” demanded by Whalewatch prompted the Director General to request “further 
information, to enable [him] to reach a principled and factually based decision.”106 In an 
attempt to address this need, a series of capital expenditure exercises were undertaken, 
although debate quickly erupted over the sufficiency of the initial exercises.107 
Moreover, a further degree of uncertainty was thrown into the process given that DoC 
was being put into the position of having to make a decision upon economic 
considerations.  
 
 Progress was very slow for the next two years.  It was not until the end of 1996 that the 
Director General of DoC attended a Hui to discuss this problem. Shortly afterwards, 
attempts were made to establish ‘terms of reference’ which would set the scene for the 
negotiations and provide guidance for the two sets of accountants employed by each 
side.108 Between early 1997 and July 1998, a further exchange of letters concerning the 
“cetacean-like gestation period”109 relating to discussion of this period flowed between 
DoC and Whalewatch. At the end of 1997, a recommendation was made within DoC 
itself, due to the failure to make progress on this issue, that:  
 

“given that the proceedings were commenced five years ago, there 
appears to be no reasonable basis for continuing to inhibit competition if 
other considerations favour the renewal of existing permits or the issue 
of further permits.”110 

 
  Eventually, the new Director General of DoC, Huge Logan, concluded that: 
 

“it has been a very long and somewhat circular process which has still 
not reached resolution. The principal sticking point from the outset has 
been the provision of sufficient financial information by 
Whalewatch...”111 

 
 According to the Director General, the information that Whalewatch had finally 
provided on the future costs of fully developing the industry (as opposed to just the 

                                                 
103 DoC. (1997).Supra note 46. 2. 
104 Whalewatch. (1995). Fax to Bell Gully. November 13, In the possession of the author. 
105 DoC. (1996). Letter to Whalewatch. October 11. Also, DoC. (1996). Letter to Ngai Tahu. October 11. 
Both are in the possession of the author. 
106 DoC. (1996). Letter to Whalewatch. July 11. In the possession of the author. 
107 “[K]PMG considers there is insufficient data to establish either the present financial position of the 
Whalewatch operation or to conduct any meaningful assessment of its financial position over the next five 
years.” Ibid. Given the tone of the letter, Whalewatch’s response was to threaten “legal redress” unless “a 
moratorium” on further permits was issued forthwith due to the continuing environmental and commercial 
damage that could occur due to that delay. DoC. (1996). Letter to Whalewatch. August 6. In the 
possession of the author. 
108 Stone, W. (1997). Memo. January 21. In the possession of the author. 
109 DoC. (1998). Letter to Whalewatch. June 26. In the possession of the author. 
110 DoC. (1997). Supra note 46. 6. 
111 Doc. (1998). Supra note 109. 
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historical expenditure) and Whalewatch’s non-commercial focus in places were not 
legitimate concerns that were to be taken into account.112 The Director General then 
wrote to Whalewatch and informed them of his intention to impose a three year 
moratorium on further whalewatching permits, effective from the date of the letter. This 
letter has meant that “the period of preference will expire on 6 July, 2001.”113 This three 
year period was two shorter years shorter than the five year moratorium demanded by 
Whalewatch, although if viewed of the date of the Court of Appeal case, they succeeded 
in securing a six year period without possible economic competition. 
 
4. Beached Whales. 
 
 As noted in the opening section, Maori have not been active hunters of whale, although 
they have been passive users of beached whales.  Whale strandings were considered to 
be a tohu pai (good sign) and as a gift from Tangaroa (God of the Sea) and “[T]he meat 
was taken from food, oil for preserving food and wood, teeth and bone were intricately 
carved into ornaments and weaponry.”114 In pre-European times, it appears115 that 
“stranded whales were a serendipitous source of protein.”116 This practice seemed to 
increase with the boom of European whaling, after which whale carcass’s became much 
more common on the New Zealand shoreline. In such a situation, the “removal of meat 
for local consumption became a common practice at bay whaling stations around New 
Zealand.”117  Following the collapse of the whaling industry, and also perhaps because 
of the change of policy emphasis to one of conservation, “much of the traditional usage 
of stranded whale meat and bone, and its associated tikanga, has been lost.”118 
 
 Despite the established use of whales which have beached themselves, it is only since 
1998 that provision has been made for the utilisation of parts of their carcass.  Prior to 
1998, it was illegal under the Marine Mammal Protection Act to utilise the carcass of 
beached cetaceans without a permit.119  It was alleged by Te Ohu Kai Moana (TKM) 
that this Act was in contravention of the Treaty of Waitangi which guaranteed to the 
Tribes “full exclusive and undisturbed possession”120 of what was theirs. At the 1999 
General Assembly of the World Council of Whalers held in Iceland, the TKM 
Commissioner, Mr. Archie Taiaroa, suggested that the Marine Mammal Protection Act 
had the following impact upon the customary rights held by Maori: 
 

                                                 
112 DoC. (1998). Letter to Whalewatch. July 1. A letter the following day, July 2, confirmed this. Both are 
in the possession of the author.   
113 DoC. (1998). Letter to Whalewatch. July 6. In the possession of the author. This was earlier announced 
in the New Zealand Herald. NZPA. (1998). ‘New Permits Out As Close Watch Kept on Whales.’ New 
Zealand Herald. January 16. A14. 
114 Te Ohu Kai Moana. (1997). Supra note 4. 3. 
115 As the taking of marine mammals by Maori and Moriori was on an opportunistic basis, few records 
exist. 
116 Cawthorn. (1997). Supra note 18. 1, 3. 
117 Ibid. 6. 
118 DoC. (1998). Protocol for the Management of Whale Strandings in Ngatiwai Rohe Including the 
Recovery of Bone by Ngatiwai and the Provision of Scientific Samples. This is reprinted in DoC. (1999). 
Co-Operative Conservation Management in New Zealand/Aotearoa (DoC. Wellington), Document 1. 5, 
Part 5: ‘Iwi Mandate’. 
119 Section 4 of the MMPA made it illegal for any person to “take” any marine mammal, “whether alive or 
dead, in or from its natural habitat” without a licence. “Take” was defined as including: “to flense, render 
down, or separate any part from a carcass.” Supra note 55. 
120 Te Ohu Kai Moana. (1997). Supra note 4. 3. 
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“[W]hile seeking to protect marine mammals including stranded whales, 
the Act was another attempt to extinguish the Maori customary use of 
marine mammals, by making it illegal to utilise whales in all ways. Not 
only was access to meat, oil, bone and teeth lost, but the customary 
practices, or the primary vehicle for the transmission of traditional 
knowledge from generation to generation, were also severed.”121 

 
 In an attempt to remedy this situation, DoC and some tribes have developed specific 
protocols between themselves for the management of whale strandings. The first 
protocol to be implemented was the Ngati Wai Protocol.122 This, and similar protocols, 
“currently provide for the recovery of bone and teeth and the provision of scientific 
samples.”123 This approach has allowed “representatives of local iwi Maori [to] be 
provided with a permit for the removal of bone from a dead stranded marine 
mammal.”124 According to the Ngati Wai, the protocol helps to “strengthen their 
kaitiakitanga responsibilities and satisfy their cultural requirements,” although they 
simultaneously “acknowledge that the Department [DoC]... have certain management 
responsibilities in terms of the legislation it administers.”125 
 
4.1. Consumption. 
 
 Despite these new protocols, controversy remains for two reasons. These relate to the 
decision to utilise the meat of the animals and the decision to either attempt to refloat or 
euthanise them. With regard to eating the flesh of the whale, although it is a desired 
objective by TKM,126 it is not DoC policy to make whale meat from stranded animals 
available for human consumption. This is due to concerns about pathogens and 
pollution levels which may be “very real problems.” With regard to pathogens alone, it 
has been noted that: 
 

“[W]hales... harbour a number of pathogens, particularly viruses, 
bacteria and fungi, which can be readily transferred to humans by 
ingestion of tissues, directly through breaks in the skin or via exhaled 
aerosols.”127 

 
As such, solely apart from the consumption of whale meat, a distinct concern exists 
with its handling. Thus, as noted within the Ngati Wai Protocol: 
 

“[B]ecause the in-situ recovery of bone involves issues relating to pubic 
health and safety, including the risk of infection from dead and decaying 
tissue, it should not be attempted by the unskilled.”128 

                                                 
121 Tairoa, A., in TKM. (1999). Hui-A-Tau Report: 1999. (TKM. Wellington). 44. TKM reiterated that 
this was “another attempt to extinguish Maori customary use of marine mammals by making it illegal to 
utilise whales in all ways.” See Te Ohu Kai Moana. (1997). Supra note 13. 4. 
122 DoC. Supra note 118. Note, the Department has also been active in helping develop a knowledge basis 
for Sperm Whale Jaw Removal and Preparation. Conservation Advisory Science Notes, Number 65. 
(DoC. Wellington.). 
123 Te Ohu Kai Moana. (1997). Supra note 4. 4. 
124 DoC. Supra note 118. 1, Part 3: ‘Current Marine Mammal Legislation.’ 
125 Ibid. 1, Part 1: ‘Background.’ 
126 “[I]t is hoped that oil and meat will also be taken in the future.” Te Ohu Kai Moana. (1997). Supra 
note 4. 4. 
127 Cawthorn. (1997). Supra note 18. 12-13. 
128 Ngati Wai. Supra note 118. 13, Part 8: ‘Recovery of Bone by Iwi.’ 
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Similar concerns were reiterated earlier in a DoC Advisory Note which warned that 
“[T]here are inherent dangers to public health in the handling of meat from stranded 
whales...”129 
 
 Pollution contaminants contained in cetaceans themselves are a second cause for 
concern, both internationally,130 and too a lesser degree, nationally with New Zealand’s 
endemic small cetaceans.131 The World Wildlife Fund has suggested that: 
 

“[I]t is now evident that cetaceans carry body burdens of a suite of 
chemicals at or above levels known to cause damage in other wildlife 
species and humans. Biologists have been observing sporadic die-offs, 
diseased and emancipated animals and reproductive successes among 
marine mammals. Studies on bottlenose and striped dolphins suggest that 
viral outbreaks may be correlated with the presence of persistent 
chemicals, and troubling findings of clusters of cancer in beluga whales 
signal long-term immune incompetence.”132 

 
 Persistent organic pollutants (POPS) and heavy metals are both generic groupings for a 
large number of toxins that progressively accumulate as they pass through the food 
chain. Marine mammals, as the top predators, are most vulnerable to toxic effects of 
high concentrations. When the tissue of these animals is consumed, the toxins may be 
transferred, thus effecting the human population. For example, the population of the 
Faroe Islands, who take a regular harvest of pilot whales, have mercury levels ten times 
higher than their contemporaries in mainland Norway.133 With such concerns in mind, 
the IWC noted a number of possible health concerns with the human consumption of 
polluted cetaceans in 1998. 134 In many ways, DoC has followed this approach, as they 
too have noted:  
 

“[C]onsumers should be aware of the potential problems of bio-
accumulated toxins, parasite burden and the effects on the human 
digestive system of some of the waxy oils contained in the tissue... 
people should be aware that there are some pathogens in both whales and 
seals which, if not fatal, can cause considerable distress if contracted.”135 

                                                 
129 Cawthorn. (1997). Supra note 18. 1.  
130 For recognition of this problem within the IWC since the 1990’s see, IWC. (1991). Report of the IWC. 
(IWC, Cambridge). 41:49; IWC. (1992). Ibid. 43:39; IWC. (1993). Ibid. 44:35-36. IWC Resolution 
1994-13; IWC Resolution 1995-10; IWC Resolution 1996-8; IWC Resolution 1997-7; IWC Resolution 
1998-5; IWC Resolution 1998-5,6,11. For some general discussions of this problem see, Tanabe, S., et al. 
(1983). ‘Global Pollution of Marine Mammals by PCBs, DDTs and HCHs.’ 12 Chemosphere: 1269-
1275. Environmental Investigation Agency. (1999). Storm Warning: The Environmental Threats to 
Whales, Dolphins and Porpoises. (EIA. London). 12-15. 
131 With regard to New Zealand, the only study to date suggests that with regard to only the persistent 
organic pollutant  (polychlorinated biphenyl) upon the singular (small and endemic) cetacean, Hector’s 
dolphin, that “contaminant concentrations detected in New Zealand dolphins are considerably lower than 
concentrations in northern Hemisphere cetaceans.” Jones, P.D., (1998). Analysis of Organic 
Contaminants in New Zealand Marine Mammals. (DoC. Wellington). 1, 4-5. 
132 WWF. (1999). Are Chemicals Killing Whales ? (WWF. Washington). 2. 
133 Simmonds, M,P., et al. (1994). ‘Organochlorines and Mercury in Pilot Whale Blubber Consumed by 
Faroe Islanders.’ 149 The Science of the Total Environment. 97-111. 
134 IWC (1999). Resolution on Human Health Effects from the Consumption of Cetaceans. IWC/51/45. 
135 Cawthorn. (1997). Supra note 18. 16-17. DoC also noted elsewhere that “health risks from 
consumption of whale meat may be related to the consumption of decaying flesh, infection from parasites 
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 This suggestion, that whale meat should not be consumed because of pollution levels, 
was broadly accepted at the first Hui-A-Iwi in 1997 which suggested that “should it be 
judged to be free from toxins” then the meat should be consumed.136 However, the 
direction of policy on this issue changed at the second Hui-A-Iwi in 1999. At this 
gathering, local speakers suggested that, whale-meat was not as polluted as DoC 
suggested137 and that the danger could be reduced if the meat was taken from animals 
which were freshly stranded.138 This approach was supported by two specialist overseas 
speakers who, apart from advocating the benefits of whaling generally, suggested that 
the health effects of eating whale meat were considerably less than was suggested.139 
This approach appears to be inconsistent with that of the Global Survival Network (a 
prominent Non-Governmental Organisation: NGO which works for threatened 
indigenous groups) which suggested in 1999, after surveying all of the available 

                                                                                                                                               
or contamination by pollutants.” DoC. (1996). DoC Policy on Disposal of Bone and Meat from Stranded 
Whales. (DoC. Wellington). 2. 
136 Te Ohu Kai Moana. (1997). Supra note 4. 5. 
137  Martin Cawthorn, a former marine mammal advisor to Doc, suggested in 1997 that: 
 

“[I]f whale meat is going to be collected for human consumption it is advisable that, 
given the rapidity of decomposition, meat is taken only from those animals which come 
ashore alive and are rapidly euthanised. Meat must be collected with all the care and 
attention of hygiene which attends the butchering and sotreage of meat from cattle and 
other terrestrial animals for human consumption.”  

 
Cawthorn. (1997). Supra note 18. 17. At the 1999 Hui on Maori customary rights to whales, Martin 
Cawthorn reiterated his point decomposition of meat may set in quickly in a stranded dead whale. 
Personal notes from Hui-A-Iwi: Maori Customary Rights to Whales, Orakei Marae 2/3 July, 1999.  In 
addition, Curtis Walker, a veterinarian, summarised work he had undertaken for the Maori Health 
Committee of the Health Research Council. His report suggested that: 
 

 “the risk of disease transmission would appear to be low with experience and 
appropriate hygiene precautions... the known risk to consumers from bacteria, viruses 
and parasites is low provided proper meat hygiene practices are used and the meat is 
thoroughly cooked.” 

 
See, Walker, C. (1997). Stranded Whales as a Source of Meat for Human Consumption: An Outline of 
the Resource and Assessment of Health Hazards. (A Report for the Maori Health Committee of the 
Health Research Council of New Zealand).  At the 1999 Hui, he reiterated this position. However, with 
regard to the potential dangers from chemical pollutants, such as PCBs and other organochlorines, he 
suggested that they were unlikely to pose a health hazard if only small quantities of whalemeat were 
consumed on an occasional basis. Personal notes from Hui-A-Iwi: Maori Customary Rights to Whales, 
Orakei Marae, 2/3 July, 1999. This conclusion was in contrast to his earlier position where he suggested 
that with regard to the contamination by heavy metals that “[N]ew Zealand data is scarce, and more work 
needs to be carried out to determine heavy metal residue levels in New Zealand cetaceans.” He came to 
the ultimate (political) conclusion that “[U]ltimately, consumers take responsibility for their decision to 
eat the meat based on advice concerning the hazards and risks.” 
138 Cawthorne. (1997). Supra note 18. 11. 
139At the 1999 Hui, Milton Freeman (a well-known advocate from the ‘pro-whaling’ camp) argued that 
although there were distinct health risks posed to the Inuit from eating marine mammals, the 
recommendation was that they should continue to do so, as the benefits were believed to outweigh the 
potential harmful effects of organocloride and other contaminants. Another speaker, Amelie Jessen (from 
the Ministry of Fishing and Huntings of the Greenland Homerule Government) suggested that New 
Zealand’s DoC was too focused upon the negative aspects of whale consumption. She recommended that 
Maori should seek to eat more whalemeat. Personal notes from Hui-A-Iwi: Maori Customary Rights to 
Whales, Orakei Marae 2/3 July, 1999. 
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evidence, that the local communities in the Arctic and Greenland may be facing 
distinctive “potential health crisis” due to consumption of polluted cetaceans.140 
 
4.2. Euthanisation. 
 
 New Zealand has one of the world’s highest rates of whale standings. Between the 
beginning of 1997 to the beginning of 1999, there were 124 stranding incidents on New 
Zealand shores, involving a total of 608 animals. Of this number, many were dead on or 
died soon after arrival. With regards to those whales that DoC was able to assist, only 
88 were initially successfully refloated. However, of this number 30 (that are known of) 
restranded. This suggests that only 58 whales, overall, were successfully sent back to 
the ocean.141 Despite this low figure “[N]ew Zealand is recognised as a world leader in 
successful whale rescues.” This is (in part) attributed to “considerable public support, 
including trained volunteers from groups such as Project Jonah and Marine Watch.”142 
 
  With regard to the decision to attempt to refloat the stranded whales, TKM has 
complained that “the majority of tribes do not actively participate in the decision 
making over these stranded animals.”143 This is broadly in accordance with the MMPA 
which suggests that questions of the destruction of marine mammals rests with either 
the Ministry, or one of its agents.144 The governing criteria of whether to euthanise, 
according to the Ngati Wai Protocol, would appear to that which is in:  
 

 “in the interests of the humane treatment of the whales.... it will be the 
responsibility of the stranding control officer [to] make decisions in the 
best interest of the whales and public safety.”145 

 
 This may represent a different approach to that taken in the past, where certain tribes 
may have actively killed stranded whales rather than waiting for them to die naturally 
(let alone refloat them).146  In contrast, the current regime, according to TKM is one 
whereby: 
 

 “[T]he the primary goal  [of the Protocol] remains on rescuing the 
whales by pushing them back to sea... Ngati Wai play no part in deciding 
whether stranded animals should be euthanised.”147 

 
This issue, which reappeared at the 1999 Hui-A-Iwi. was reported by the World Council 
of Whalers as:  

                                                 
140 Global Survival Network (1999). Polar Exposure: Environmental Threats to Arctic Marine Life and 
Communities. (GSN. Washington). 16 
141 Personal Conversation with Anton Helden, Museum of New Zealand. 
142 DoC. (1996). Marine Mammals in New Zealand: Fact Sheet. ‘Strandings.’ (DoC. Wellington). 
143Te Ohu Kai Moana. (1997). Supra note 4. 4. 
144 See, Section 18 of the MMPA. ‘Treatment or Disposal of Sick or Dead Marine Mammals.’ Supra note 
55. 
145 Ngati Wai. Supra note 118. 7, Part 2: ‘Euthanasia and Determination of Death.’ It is important to note 
that this sentence may be out of context. That is, the sentence suggests that before euthanasia is carried 
out, iwi representatives may wish to carry out certain rituals. For this reason, it is important that every 
effort be made to inform iwi well in advance of any decision to euthanise. However, if they are not 
present, the decision should be made on humane considerations. 
146 For example, it appears the Moriori clearly took them while they were still alive. See Richards, R. 
(1982). Whaling and Sealing of the Chatham Islands. (Roebuck, Canberra). 7. 
147 Te Ohu Kai Moana. (1997). Supra note 13. 6. 
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 “[I]t was no longer acceptable for the Department of Conservation to 
dictate how stranded whales were to be managed without the consent of 
hapu and iwi. To have whales pushed back into the sea by whale rescue 
groups, such as Project Jonah, without the consent of the tribe whose 
traditional territory the whales stranded was in breach of the Treaty right 
of ‘full and exclusive and undisturbed possession.”148 

 
5. The International Policy. 

 
New Zealand’s strong position at the IWC has already been noted.149 Broadly opposed 
to the NZ position are a few minority governments within the IWC and a number of 
specialised NGOs. One of these NGOs is the World Council of Whalers (WCW).  The 
WCW was officially formed in 1997, although ad-hoc meetings were convened in 1992, 
1993 and 1996.150 The “[W]CW’s primary goal is to support sustainable whaling world-
wide.”151  That is, their concern with ‘aboriginal’ hunting of whales is only a part of 
their overall goal of the re-establishment of whaling operations globally. This primary 
goal is unsurprising given that they were: 
 

“[F]ormed to provide a focal point which would link all whaling nations, 
whaling communities and whalers from around the world under one 
umbrella... it is time to recognise that the whalers from around the globe 
have united and formed an organisation that will fight for their 
rights...”152 

 
 Under this umbrella comes active support for lethal whaling interests from Japan, 
Iceland and a number of indigenous groups.153 The WCW also has strong links with 
‘pro-use’ lobby groups which actively seek to undermine the essential mechanisms of 
the IWC. These mechanisms currently substantially restrict whaling by virtue of an 
international moratorium on whaling and whale sanctuaries in the Indian and Southern 
Oceans. They also reflect clearly the overall conservation ethos of the majority of the 
members of the IWC.154 
 
 In relation to the current IWC agenda, the WCW has alleged that: 
 

 “the IWC is effectively repudiating the sustainable use of natural 
resources, thus contradicting the spirit and letter of many recent global 
development and environmental management initiatives as well as its 
own convention.”155 

                                                 
148 WCW. (1999). ‘Hui a Iwi: Maori Customary Rights to Whales.’ World Council of Whalers News.  
Official Newsletter of the WCW. No. 7. August 1999. 
149 Supra, pp. 5-6 and accompanying notes. 
150 WCW. (1998) Facts and Issues. See WCW website  at http://www.worldcouncilof whalers.com/>  
151 Ibid.  
152 WCW. Opening Statement to the 50th IWC (Oman). Reprinted in WCW. Report of the 50th Meeting 
of the IWC. Available from WCW website. Supra note 150 
153 WCW (1998). Resolution of the First Annual General Meeting of the WCW. WCW Newsletter. No. 1. 
April 1998. Point 2. 
154 See, Rowell, A. (1996). Green Backlash: The Global Subversion of the Environmental Movement. 
(Routledge. London). 356-372.  
155 WCW. (1998). Supra note 150.  
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The WCW also has also suggested that the IWC has reached its current position because 
the member governments have adopted “narrow, ethnocentric discussions based on 
emotion...”156 Moreover, the WCW has attacked aspects of the aboriginal subsistence 
hunt mechanism within the IWC and have claimed that with regards to aboriginal 
whaling, a  “commercial” nexus “in itself is not evil.”157 In addition, it has argued that 
“[W]hen a non-endangered species is sustainably harvested, the distinction between 
commercial and subsistence whaling has no conservation significance.”158 
 
 TKM involvement with the WCW began as soon as it was formalised in early 1997. 
From the outset “[M]aori had been invited to participate on... the World Council of 
Community Based Whale Users.”159 TKM funded a representative to attend the 
Council’s first meeting160 which involved the active engagement “in international 
discussions with indigenous peoples from the Pacific Rim and the Arctic Circle 
concerning the sustainable use of renewable resources.”161 In March 1998, the TKM 
Commissioner, attended the Second Annual General Assembly of the WCW in 
Victoria, British Columbia, Canada.  TKM officially joined the WCW three months 
later.162  
 
 The WCW has clearly been influenced by TKM involvement to such an extent that the 
WCW recorded “a special acknowledgement to …[TKM]… for their hard work in 
bringing the WCW message to the South Pacific.”163 However, TKM has been more 
than just a mouthpiece for the WCW, its involvement has been important to the WCW 
because “[M]embership of the Treaty of Waitangi Fisheries Commission in the WCW 
acknowledges the WCW’s goal of bringing aboriginal and non-aboriginal communities 
together to address their mutual concerns.”164  
 
 TKM has become part and parcel of an organisation which is not focused solely upon 
‘aboriginal’ interests in whaling but which is actively trying to undermine the current 
overall anti-whaling ethos of the vast majority of signatories to the IWC. Although 
TKM “does not... support the resumption of large scale pelagic whaling” and they 
“specifically support the Southern Ocean Whale Sanctuary,”165 the question remains as 
to how far can these goals be reconciled within the WCW which actively campaigns 
against such objectives. 
 
5.1. The Beginning Of Policy. 
 
 During the preparation for the United Nations Conference on Environment and 
Development in 1992, the National Maori Congress and TKM supported the New 
Zealand government’s call for a moratorium on all whaling. However, the Congress and 
                                                 
156 Ibid. 
157 Ibid. 
158 WCW. (1998) ‘Conclusion.’ WCW Newsletter No. 2. August 3. 1998. 
159 Te Ohu Kai Moana. (1997). Supra note 13. 4. 
160 See, ‘Hui To Discuss Whale Hunting Rights.’ (1997). 35 Tangaroa. 4. 
161 Te Ohu Kai Moana. (1997). Supra note 13. 1. 
162 TKM. (1999). Treaty of Waitangi Fisheries Commission: Annual Report, 1998. (TKM. Wellington). 
26-27. 
163 WCW. (1998) ‘Treaty of Waitangi Fisheries Commission Joins WCW.’ WCW Newsletter. Supra note 
153. Te Atawhai Taiaroa and Sean Kerrins were specifically mentioned. 
164 Ibid. 
165 Te Ohu Kai Moana. (1997). Supra note 4. 4, 1. 
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TKM withdrew their support after being approached by several indigenous groups from 
the Northern Hemisphere166 on the grounds that they were not aware of the “full details 
on the implications of such a moratorium on the indigenous peoples affected.”167   
 
 The Congress suggested that “the call for a moratorium on whaling of indefinite 
duration [was] based primarily on emotional, western judgementally based moral 
grounds.”168 They claimed that this approach was assisted by “environmental and 
animal rights activists, such as Greenpeace” who “brainwash… consumers.”169 
According to the Congress, this campaign supposedly resulted in “almost 25 
consecutive years of morally and emotionally based campaigns of animal rights activists 
who have effectively stripped many northern indigenous communities from their 
livelihoods.”170 Given these concerns, the Congress decided that “the issues presented 
by the indigenous communities effected were consistent with Article II of the Treaty of 
Waitangi.”171 However, the justifications from which this conclusion was ultimately 
derived appear to have been mistaken. 
 
 The first mistake has related to the so-called costs to “many… indigenous… Northern 
communities…   [whose] livelihoods are/were wholly dependent on hunting/sealing and 
whaling…”172 This assertion was misplaced with regards to the whaling debate as, 
although cause for concern may have arisen with the sealing debate in the 1980s,173 the 
threat of embargoes against indigenous communities with regard to the whaling issue 
never arose. It failed to prevail because the international embargoes for violations of the 
IWC rules only pertained to the sovereign countries of Japan and Norway, who were 
parties to the IWC.174 Moreover, in relation to what is known as Aboriginal Subsistence 
Whaling “ASW” the communities had no livelihoods to lose per-se with regard to the 
trade in whale products as, in the communities concerned, the whale hunts were only 
supposed to be for local consumption and not for trade related purposes. 
 
  A further two mistakes on the part of the National Maori Congress has related to their 
concern with the moratorium. The first was their assertion that the moratorium was of 
an ‘indefinite duration.’ In fact, the moratorium had been set for a ten year period, and 
was contingent upon the establishment of suitable mechanisms (such as suitable 
supervision and reporting) being put in place by the IWC to stop further over-harvesting 
of whales. Until these mechanisms were established, the moratorium would (and has) 
stayed in place. The second difficulty was that the moratorium clearly stated that it 
applied to “catch limits for the killing of commercial purposes of whales from all 

                                                 
166 National Maori Congress International Committee (1992). Report of a Congress Attendance at the 
United Nations Conference on Environment and Development. (Prep Committee Meeting IV, United 
Nations, New York,) 15. 
167 Ibid. 15. 
168 Ibid. 
169 Ibid. 16. 
170 Ibid. 
171 Ibid. 
172 Ibid. 
173 See Gillespie, A., (1997). International Environmental Law, Policy and Ethics. (Oxford University 
Press, Oxford). 85-66, 177. 
174 See Dorman, T.L., ‘Whales, the U.S. Pelly Amendment, and International Trade Law.’ In Geturddottir, 
G., (ed). (1996). Whaling in the North Atlantic. (Fisheries Institute, University of Iceland). 89-98. 
Charnovitizm S., ‘Environmental Trade Sanctions and the GATT: An Analysis of the Pelly Amendment 
on Foreign Environmental Practices.’ In Hallensvedt, E., (ed). (1996). Additional Essays on Whales and 
Man. (High North Alliance, Norway). 29-38. 
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stocks” (my italics).175 The significance of this statement is that the moratorium was 
specifically designed to stop commercial hunting and it had nothing to do with ASW. 
This explicit recognition that the moratorium was not to affect ASW dated back to the 
first discussions within the IWC in 1972.176   
 
  Although ASW was discussed within the IWC in the early 1970s,  the category of 
ASW only formalised in the late 1970’s in discussions concerning the ‘aboriginal’ hunts 
in Alaska, Greenland and Chukchi (in the former USSR) in 1979.  It is important to 
realise that from the outset, the intention has been that ASW should be restricted to a 
very limited category, which the IWC would use sparingly if an ‘aboriginal’ community 
could demonstrate a compelling cultural and nutrition subsistence based upon a 
continuing traditional dependence on whaling.  The necessity to have tight criteria arose 
almost immediately given the particularly controversial Alaskan ‘aboriginal’ hunt at the 
time. This hunt targeted a bowhead stock which was believed at the time to be at a point 
where, irrespective of the culling of any more animals, it was on a downward spiral 
towards extinction.177 
 
 In responding to these problems, while at the same time trying to ensure that the 
category would not run afoul of the then forthcoming moratorium, the IWC agreed to 
(and reiterated in 1989)178 the right to cull whales for ‘aboriginal communities’ once the 
following criteria had been satisfied. As such, the cull had to be: 
 

 “[F]or the purposes of local consumption, carried out on or on behalf of 
aboriginal, indigenous or native peoples who share strong community, 
familial, social and cultural ties related to a continuing traditional 
dependence on whaling and on the use of whales.”179  

 
Local aboriginal consumption has been defined as having “cultural and nutritional 
requirements.”180 Moreover, there must not be serious risk of extinction or recovery to 
the individual stocks concerned.181 
 
5.2. The Support of Foreign Aboriginal Whaling Rights. 
 
 The question of the utilisation of whales by indigenous groups was addressed in New 
Zealand in 1997,182 a Hui-A-Iwi, which held in Kaikoura. This Hui immediately became 
                                                 
175 IWC (1982) Chairman’s Report of the 34th Meeting. 3.  
176 “[I]n the course of discussion in the plenary session…. It was made clear that the proposed ban would 
apply only to the commercial taking of whales. The present exception granted in the Schedule to the small 
scale whaling from Greenland and the Faroe Islands, where the whales are taken for consumption by the 
local population, would not be affected.”  IWC. (1974). Twenty-Fourth Report of the International 
Whaling Commission. (IWC. Cambridge). 24-25. 
177 See Donovan, G.P. (1981). ‘The International Whaling Commission and Aboriginal/Subsistence 
Whaling: April 1979-July 1981.’ This is in IWC. (1982). Aboriginal/Subsistence Whaling. Report of the 
International Whaling Commission. Special Issue No. 4. (IWC. Cambridge.) 79-85. 
178 In 1989, a meeting of the Ad Hoc Working Group on Consideration of the Definition of Aboriginal 
Subsistence Whaling determined that “there would be no change to the definition of Aboriginal 
Subsistence Whaling.” IWC. (1989). Thirty-Ninth Report of the IWC. (IWC. Cambridge). 19. 
179 See Gambell, R. (1993). ‘International Management of Whales and Whaling: An Historical Review of 
the Regulation of Commercial and Aboriginal Subsistence Whaling.’ 46 Arctic. 103. 
180 IWC. (1993). Forty-Third Report of the International Whaling Commission. (IWC. Cambridge). 19. 
181 For a full discussion of this issue see, Gillespie, A. (forthcoming). The Aboriginal/Subsistence Issue at 
the IWC. 
182 Ferguson, A. (1997). ‘Hui on Tribal Rights to Whales.’ New Zealand Herald. March 11. 
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a source of much controversy. A year earlier, in 1996, an expression of Maori interest 
had been raised with the harvesting of seals183 which was followed by expressions of 
similar interests with whales. Indeed, before the 1997 Hui, at least one commentator 
suggested that although the Ngai Tahu would probably object to commercial hunting of 
whales “if they were sufficient, some might be culled for food purposes.”184 This 
observation followed from comments made by the chief executive of TKM that 
although support for commercial whale hunting was unlikely, he “could not, however, 
rule out tribes wanting to exercise their right under the Treaty of Waitangi to catch 
whales.”185  
 
 Any thought of a harvest unrelated to the taking of whales washed up on beaches was 
quickly dismissed by other Maori commentators who suggested that the advocates of 
such ideas should: “find another dream”186 because: 
 

“[W]hales are not a normal part of our food chain and as far as my 
people are concerned we should leave them well alone. If they get 
stranded on a beach then fair enough, cut them up and eat them, but 
that’s it.”187 

 
 Following the recognition of the passive harvest of Maori188 the debate quickly turned 
to the active harvest by other indigenous groups. A conclusion on this question was 
assisted by some of the other indigenous participants at the Hui who had come from the 
Northern Hemisphere. These participants spoke clearly about their perceived indigenous 
need to harvest whales. Of particular focus was the Makah request to re-establish a 
hunt, which had not been utilised for 84 years but had been guaranteed by an 1855 
treaty between the Tribe and the United States Government. It is necessary to examine 
this issue briefly, because much of the subsequent antagonism between TMK and the 
New Zealand international whaling position may be traced back to this particular 
question. Much of the antagonism has arisen because New Zealand did not support the 
Makah request, although did it not actively oppose the request either. 
 
 At the 1997 Hui-A-Iwi, Dave Sones from the Makah Indian Council addressed the Hui 
as a representative of the group which wished to resume their cultural right to harvest 
grey whales. At the time of the Hui, they had not been granted a quota. Before their 
request was examined at the IWC, objections had already been raised by a coalition of 
environmental groups fearing the implications that it represented in terms of a slippery 
slope precedent that could undermine the moratorium on commercial whaling.189 Large 
sections of the Makah also voiced their objection to the hunt. Their reasons involved 
strong concerns that the Indian bands were being manipulated by powerful foreign 
commercial whaling interests. These dissenting groups within the Makah were 
apparently threatened to such an extent that the newly formed World Council of 

                                                 
183 Ferguson, A., (1996). ‘Tribe Wants Return to Fur Seal Harvest.’ New Zealand Herald. August 16. 
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186 Ibid. 
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188 See Section 2.2. 
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Whalers who, although siding with the request to kill whales, publicly condemned the 
inappropriate handling of dissent within the group.190 Despite such concerns recognised 
by the WCW, TKM suggested the media attention in New Zealand over the Makah 
incident was one of “animal rights arguments and conspiracy theories to further erode 
the aboriginal rights of indigenous peoples.”191 
 
 At the Hui, Sir Tipene O’Regan (a chairman on the Treaty of Waitangi Fisheries 
Commission) supported the call for this group of Makah to take whales lethally. He 
suggested that “we must also support and protect the rights of other indigenous people. 
If the Makah and the Inuit need to express their culture through the sustainable hunting 
of marine mammals, that is their right.”192  This view, which was explicitly accepted by 
TKM193 (who were in total agreement given their mandate to “monitor local and 
international developments”194 on this issue) was adopted at the Hui which broadly 
approved of the “rational wildlife management”195 of all species. Accordingly, 
Resolution 5 provided that:  
 

“while indigenous peoples may choose to express their rights in different 
ways this does not diminish the nature and extent of their customary and 
traditional rights.”196 

 
There may be a number of axiomatic constitutional and jurisprudential concerns arising 
from a Congress which seeks to frame its concern for other indigenous groups in terms 
of the Treaty of Waitangi. Specifically, these other indigenous peoples were not a party 
to the Treaty. Furthermore, it seeks to exercise rights over traditional practices which 
Maori have never adopted.197 That is, the Treaty guaranteed to Maori the protection of 
                                                 
190 See World Council of Whalers. (1997). Press Release: WCW Opens Secretariat in Port Alberni, 
British Columbia. Matt Stabler commented that such acts of intimidation raise human rights concerns that 
would be condemned in the international arena. This release is noted in Jenkins & Romanzo. Ibid. 84-85. 
191 Te Ohu Kai Moana. (1997). Supra note 4. 4. 
192 O’Regan, noted in Te Ohu Kai Moana. (1997). Supra note 4. 4. See also Ferguson, A. (1997), ‘Leader 
Tired of ‘Hysteria; From Whales Lobby.’ New Zealand Herald. March 12. 
193 TKM “support[s] the right of other indigenous and coastal peoples to sustainably use renewable whale 
resources within their traditional territory…” TKM. (1999). Supra note 163. 26-27. “[M]aori consider it 
essential that they are involved in the formation of policy as it impacts on their rights and those of other 
indigenous and coastal peoples.” Te Ohu Kai Moana. (1997). Supra note 13. 4. 
194 Resolution 4. This is reprinted in TKM. (1998). Maori Rights to Whale Use. (TKM. Wellington). 5-6. 
195 Te Ohu Kai Moana. (1997). Supra note 13. 3. TKM “supports indigenous peoples being directly 
involved in the harvest and management of species in the wild.” Te Ohu Kai Moana. (1997). Supra note 
4. 1. 
196 Resolution 5. (1997). Supra note 4. This was broadly reiterated in 1999 where the second Hui-A-Iwi 
reiterated that “[T]his hui recognises that it is for each indigenous peoples to determine the nature and 
extent of their aboriginal and customary rights as they apply to the management and sustainable use of 
marine mammals.” Personal notes from Hui-A-Iwi: Maori Customary Rights to Whales, Orakei Marae 
2/3 July, 1999. Such resolutions may be read in conjunction with the resolution from the 1999 Hui-A-Iwi 
which noted that: 
 

“[T]his Hui-A-Iwi puts the Crown on notice that policies, practices and legislation 
related to the management of marine mammals do not reflect the nature and inherited 
rights of hapu and iwi as secured in the Treaty of Waitangi and provided for in Section 
4 of the Conservation Act.” 

 
Personal notes from Hui-A-Iwi: Maori Customary Rights to Whales, Orakei Marae 2/3 July, 1999.  
197 This question arose earlier with the National Maori Congress and their prep-com to UNCED. 
Specifically, it was noted that: 
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their treasures and not those of other peoples who valued substantially different things 
to those of the Treaty. As such, a question of the legitimacy of the mandate of support 
for such concerns may be called into question. 
 
Nevertheless, it is not the intention of this paper to examine these concerns. Rather, it is 
to display the advocacy and counter-argument of the debate that has developed since 
TKM involvement with the WCW. This debate has focused upon the ASW element of 
the IWC and the specific allegations that have been made with regard to the ASW 
criteria which refer to considerations of ‘nutrition’ and ‘commercial considerations.’ 
 
5.3. Nutrition. 
 
 The first consideration relating to the ‘nutrition’ requirement is based upon New 
Zealand’s position which was allegedly one that “advocated that indigenous peoples’ 
use of whales should only be on a ‘nutritional needs basis’, that is, where they need to 
consume whale meat and blubber to survive.”198(my italics). Supposedly, this approach 
was consistent with New Zealand’s objection to the Makah quota at the IWC.  In 
contrast, TKM had claimed that:  
 

“[T]o examine indigenous and coastal people’s use of whale species on a 
nutritional needs basis is an arrogant and indefensible approach....”199 

 
 TKM has continued to argue that such an approach is unduly restrictive and that it 
should be expanded. As such, it has claimed that: 
 

“[D]ecisions concerning indigenous use of resources must be examined 
by a rigorous and comprehensive analysis focusing not only on 
nutritional need but also traditional or customary rights.”200 

 
 There are a number of difficulties associated with this assertion. Firstly, New Zealand 
did not decide what the criteria for assessment of ASW were within the IWC. In fact, 
New Zealand decided upon the Makah quota within the existing criteria which had 
already been well-established within the IWC in terms of stipulated requirements.  
These requirements had been fulfilled and had been formed into precedent by four 
previous applications under the ASW criteria. As such, it is not the New Zealand view 
which is at issue but rather it is the view of the IWC, in addition to those precedents set 
by other ‘aboriginal’ communities who have utilised the ASW exception.  
 
 The second issue of concern is that the ‘nutritional’ criterion does not constitute one 
single issue (as TKM suggested) by which the ASW quota is decided. Rather, it is one 
                                                                                                                                               

“[T]he leader of the delegation expressed his fascination with the notion that the 
Congress (and Te Puni Kokiri) used the Treaty of Waitangi as a basis for interpreting 
our position on an international [whaling] matter... For the record, the Treaty of 
Waitangi forms the basis of all Congress policy, national and international.” 

 
National Maori Congress International Committee. (1992). Supra note 166. 17. The problem with this 
statement is that it does not answer the central concerns noted above. Rather, it just reasserts the 
importance of the treaty - not the legitimacy of how it should be utilised. 
198 See TKM. (1999). Supra note 162. 26-27. 
199 Te Ohu Kai Moana. (1997). Supra note 13. 3. 
200 TKM “advocates that the constitution of the IWC, as it pertains to ‘aboriginal subsistence quota’ be 
amended by also including the words ‘traditional need.’” Te Ohu Kai Moana. Ibid. 



 28

of a number of concerns that the signatories must examine. Within these criteria, the 
importance of a ‘cultural’ or traditional link to the cetaceans and the overall 
conservation status of the whales concerned are closely examined, as is the requirement 
that the hunt must not be commercial but rather it must be one which is ‘subsistence’ 
orientated.201  
 
5.4. Subsistence. 
 
 The second issue which TKM has highlighted is that the ASW quota is restricted to 
subsistence quotas only and that the indigenous peoples concerned are not allowed to 
utilise the killed whales for anything other than local consumption. Sir Tipene 
O’Regan202 and TKM have both campaigned against this view because “[M]ost 
aboriginal peoples, combine both commercial and subsistence uses of wildlife in order 
to sustain their cultures and communities.”203 As such, they have contended that: 
 

“[T]o advocate the view that indigenous use of wildlife is a subsistence 
activity alone is not only incorrect but also damaging to those 
international communities reliant on managing and hunting whales.”204 

 
 This rejection of the ‘subsistence’ criteria is based upon to the rejection of the idea in 
New Zealand that Maori fisheries were based solely based upon subsistence activity.205 
In contrast, the common cultural characteristic of the Maori tribes has been a 
dependence upon the products of an aquatic economy that had subsistence, commercial, 
recreational and cultural aspects.206 
 
  The problem with this approach, as a means to justify the rejection of the ‘subsistence’ 
argument, is that it does not fully appreciate why the IWC adopted this criterion.  It was 
adopted in response to fears that if indigenous or local communities were allowed to 
trade and have a commercial focus within their quota, then the effectiveness of the 
global moratorium could be quickly undermined.207 Indeed, it has been for this reason 
that extensive debate at the IWC has surrounded Japanese proposals for local coastal 
whaling which resulted in a refusal of their applications.208 As such, the protagonists in 
this debate – TKM and the NZ Government, are looking at the issue of the subsistence 
criteria from fundamentally, unrelated paradigms. 

                                                 
201 O’Donovan. Supra note 177. 
202 Sir Tipene suggested that “we reject the position of the New Zealand government, expressed at the 
International Whaling Commission, that aboriginal rights only allow subsistence use.” Te Ohu Kai 
Moana. (1997). Supra note 4. 4. See also TKM. (1997). ‘Hui Supports Rights of Indigenous Peoples to 
Hunt Whales.’ Te Reo O Te Tini A Tangaroa. 386-7. 
203 Te Ohu Kai Moana. (1997). Supra note 13. 1. 
204 Te Ohu Kai Moana. (1997). Supra note 13. 1.Te Ohu Kai Moana. (1997). The Sustainable Use of 
Renewable Resources New Zealand and the International Whaling Commission. (TKM. Wellington). 1. 
205 This idea was finally rejected by the Waitangi Tribunal in the Treaty Settlement Process, in both the 
Muriphenua (1988) and the Ngai Tahu Sea Fisheries (1992) reports. Government acceptance of the 
Tribunal’s view in this matter was demonstrated in the 1989 interim fisheries settlement and again in the 
1992 ‘Sealord’ settlement. See, Maori Fisheries Act. 1989. No. 159. R.S.  Vol. 27. 679. 
206 Te Ohu Kai Moana. (1997). Supra note 4. 1. 
207 See Jenkins & Romanzo. (1998). Supra note 189. 99-108 
208 See Takahashi, J. (1997). Commercial, Aboriginal and Small-Type Whaling in IWC Discourse: A 
Critical Text Analysis of Chairman’s Reports, 1967-1987. Community Based Whaling Workshop Doc. 
TC/M97/CBW/2. (DoC. Wellington). 
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5.5. Representation. 
 
The WCW has made explicit its goal that “national representation to appropriate 
international fora include members of their communities involved in the sustainable 
utilisation of whales.”209 TKM not only supports this goal with other delegations210 but 
has also suggested that this goal should be replicated in New Zealand.  Specifically, it 
has asserted that:  
 

“[N]ew Zealand’s involvement in the International Whaling Commission 
has excluded direct Maori participation. Wide Maori representation is 
absent from the Ministry of Foreign Affairs and Trade’s consultative 
processes on the issue of the sustainable use of whales.”211  

 
 TKM has further claimed that: 
 

“the emotional views of Non-Governmental Organisations are used as 
part of the Government’s foreign policy while the position of the 
Crown’s Treaty Partner on the sustainable use of marine mammals is 
suppressed.”212 

 
This view echoes that of Sir Tipene O’Regan who also claimed that “at an international 
level our Government is captured by the greeny lobby groups who say no whaling…”213 
This has caused TKM to suggest that “[T]he Government asserts a general position 
which is clearly no longer tenable within New Zealand.”214 In an attempt to remedy this 
problem, at the 1999 Hui-a-Iwi, the final resolution “urge[d] the government to appoint 
a suitably qualified Maori as the next New Zealand Commissioner to the IWC.”215 
 
 The problem with the contention concerning Maori representation is fourfold. Firstly, 
since the inception of New Zealand’s recent Commissioner to the IWC, Jim McLay, a 
comprehensive set of consultation processes has been undertaken. The Commissioner 
for the IWC works closely with several departments and agencies, notably the Ministry 
of Foreign Affairs and the Department of Conservation. Aside from the obvious Maori 
input through these Departments, the Commissioner also consults with such agencies as 

                                                 
209 WCW (1998). Resolution of the First Annual General Meeting of the WCW. WCW Newsletter. No.1 
April 1998. Point 4. 
210 “[T]KM supports the direct involvement of indigenous peoples in the decision making process of the 
International Whaling Commission.” Te Ohu Kai Moana. (1997). Supra note 16. 2. 
211 Te Ohu Kai Moana. (1997). Supra note 4. 2. The 1999 Hui-a-Iwi on Maori Customary Rights also 
alleged that New Zealand was poorly represented at the IWC on the question of indigenous rights. 
Personal notes from Hui-A-Iwi: Maori Customary Rights to Whales, Orakei Marae, 2/3 July, 1999. This 
charge was made by both Sir Tipene O’Regan and Archie Taiaroa. 
212 See Te Ohu Kai Moana. (1997). Supra note 13. 7.See also Te Ohu Kai Moana. (1997). Supra note 13. 
4. 
213 See Ferguson, A., (1997). ‘Leader Tired of ‘Hysteria’ From Whales Lobby.’ New Zealand Herald. 
March 12. 
214 Te Ohu Kai Moana. (1997). Supra note 4. 3. Moreover, Moreover, it was stated that: 
 

“[H]apu and iwi will oppose the Crown entering into international agreements and 
covenants which diminish the rights of hapu and iwi to exercise their rangatiratanga in 
relation to marine mammals and their products.” 

 
Resolution from Hui-A-Iwi: Maori Customary Rights to Whales, Orakei Marae, 2/3 July, 1999. 
215 Personal notes from Hui-A-Iwi: Maori Customary Rights to Whales, Orakei Marae, 2/3 July, 1999. 
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TPK, and, where appropriate, with statutory bodies such as TKM.216 Indeed, at the 
numerous recent meetings, TKM representatives were present and vocalised their 
concerns. However, of late they have failed to accept invitations to participate in this 
dialogue. 
 
 The second difficulty relates to the assertion that the emotional views of NGOs are 
used as the basis for New Zealand’s position at the IWC. The problem with this 
contention is that it assumes that there is a single NGO position, which NZ follows. 
This belief is mistaken as there are literally dozens of NGOs involved in this debate 
which often have very different mandates and objectives.217 As such, it is very difficult 
to find a consensus NGO position. The divergence between NGOs over the whaling 
issue is most clearly manifested by the approach of such groups as the World Wildlife 
Fund (WWF) which approves of “sustainable whaling,” view which is the antithesis of 
many other NGOs. This type of view appears to meet the satisfaction of certain 
protagonists in this debate. As such, the first Hui-A-Iwi in 1997 “note[d] with 
appreciation the inclusive approach to customary rights issues by the World Wildlife 
Fund for Nature.”218  
 
 Seen in this light, the assertion that the New Zealand Commission has adopted the 
‘emotive position’ of NGOs’ is misleading.  It would be more accurate to suggest that 
the Commission may follow the position of NGOs which TKM does not approve and 
which it accordingly deems to be ‘emotive.’ Even with this more accurate statement, it 
is again limited by the fact that the NZ Commission does not follow any one NGO line. 
Moreover, in many instances, the Commission follows paths that the supposedly 
‘emotive’ NGOs actively disagree with, such as its overall position on aboriginal 
hunting (see below).  
 
 The third problem, which pertains to above consideration, is the broad mandate which 
the New Zealand Commission derives from the public generally. As Jim McLay has 
explained: 
 

“[T]here is every indication that, taken overall, the public strongly 
supports our conservation position... At one stage, the Minister of 
Foreign Affairs was receiving more correspondence on commercial 
whaling than any other single topic, including nuclear concerns.”219  

 
Moreover, a number of polls have suggested that over 90% of the public support New 
Zealand’s position at the IWC.220 Such polls are not conducted on ethnic grounds and 
may be taken as broadly reflecting the views and consensus of New Zealanders 
generally.  
 

                                                 
216 See McLay, J. (1999). Aboriginal Subsistence Whaling And Other International Whaling Issues 
Affecting Maori. Speech to the Hui-A-Iwi, July 3. 3. In the possession of the author. 
217 See, Princes, T. (ed). Environmental NGO’s in World Politics. (Routlege. London). 
218 Resolutions from Hui-A-Iwi on the Sustainable Utilisation of Marine Mammals. Resolution 4. Noted 
in Te Ohu Kai Moana. (1997). Supra note 4. 6. The WWF position can be found in WWF. (1993). 
Sustainable Use of Natural Resources: Concepts, Issues, Criteria. (WWF. Gland). 
219 See McLay, J. (1999). Supra note 216. 6. 
220 According to the Ministry of Foreign Affairs and Trade, “opposition to commercial whaling is now 
firmly entrenched with over 90 per cent of the population opposing whaling.”  Supra note 27. 
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 Finally, the overall position of NZ with regard to the ASW quota needs to be examined. 
Contrary to TKM inferences, New Zealand has adopted a progressive stance on this 
issue, and since the advent of this practice within the IWC since the early 1980s221has 
consistently supported all of the requests of communities in Alaska, Chukotka, 
Greenland and the Grenadines.222  
 
 With regard to the Makah request, the New Zealand Commission “approached the  
request with great care,”223 so much so that the Commissioner (being one of only three 
Commissioners) travelled to and  met with the group of Makah who wanted the hunt, 
and the Makah group who did not want the hunt. After further examination of the issue, 
NZ (along with a number of other IWC countries) “had serious reservations” about the 
request. The specific point of concern was that “the nutritional requirement had not 
been present.”224 This requirement was not only necessary within the IWC regulations 
but it was also something that all the previous ASW requests had established by 
precedent. Nevertheless, as noted earlier, New Zealand did not actively oppose this 
request as it never came to a vote at the IWC. 
 
6. Conclusion. 

 
 In the last ten years, New Zealand has very quickly had to come to grips with multiple 
issues relating to the protection and utilisation of whales, and Maori interests in such 
issues. Three areas have presented themselves for particular attention: the 
whalewatching industry, the passive use of beached whales, and New Zealand’s 
international position at the IWC. The management and success of Whalewatch has 
been second to none. Too a degree, this success has been helped along by the putting in 
place of a moratorium by which Ngai Tahu secured for themselves ‘special’ rights due 
to their status. This, in turn, has meant that DoC has had to take into account economic 
considerations that it never directly had to consider in the past. In many ways, this 
represented an extraordinarily novel situation in which there were few guiding 
principles that either side could utilise. 
 
This uncertainty was inevitably a distinct problem for DoC, which not only had to try to 
grapple with the conservation aspects of a brand new industry that was fully dependent 
upon careful management but which also had to take into account considerations which 
had never before been within their ambit. These difficulties ranged from the ongoing 
Ngai Tahu and Crown settlement overall, through to trying to fathom what the taking 
into account the principles of the Treaty would entail exactly. The difficulty of 
                                                 
221 The history of New Zealand with regard to the ASW issue, dating back to the late 1970s, also 
contradicts the assertion that, apparently, following the Maori Congress protests over the ASW in 1992, 
‘the government change[d] the wording of its intervention, by allocating two paragraphs to indigenous 
peoples right to subsistence whaling, whereas before there was no mention at all.” See National Maori 
Congress International Committee (1992). Supra note 166. 17. 
222See McLay. (1999). Supra note 219. 10-14. 
223 Although NZ has been active in this area since 1980, it is important to note that in 1990,  NZ 
supported the ASW quota for Denmark (Greenland). In 1991, support was given to the ASW claim for 
Saint Vincent and the Grenadines. In 1992, support for the ASW quota’s for Greenland, and the 
indigenous communities in the Soviet Union was given. In 1993, NZ reiterated its support for the Saint 
Vincent and the Grenadines ASW quota. In 1996, NZ continued its support for the Russian ASW request. 
In 1997, NZ reiterated its support for the ASW quotas for Russia, Denmark, and St Vincent and the 
Grenadines. Finally, in 1999, NZ reiterated its support for the Saint Vincent and the Grenadines ASW 
request. 
224 See McLay. (1999). Supra note 216. 13-16. 
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ascertaining the manner in which to implement the Treaty was finally resolved by the 
Court of Appeal which decided that  “whalewatching is distinct from anything 
envisaged in or any rights exercised before the Treaty.2.225  It also decided that 
“[B]eyond doubt, the conservation object must be paramount.” These two caveats, in 
essence, suggested that DoC should have taken into account the economic 
considerations of the commercial interests of their Treaty partner.  
 
 This conclusion was radical because there was no precedent for this approach. 
However, the radical nature of this demand was restricted by the suggestion that the 
economic concern could only be for a short period of preference, not outright monopoly. 
Thus, a clear division was made and ultimately, the interests of both sides were secured. 
Bi-culturalism was interpreted to mean concern for all considerations involved. That is, 
the whalewatching enterprise received a limited period of economic protection. As such, 
a short-term advantage industry has been secured for Maori within the eco-tourism. 
Finally, and perhaps most importantly, the conservation and protection of the resource 
must take precedence over any other concern because without the whale, there would be 
nothing to argue over. 
 
 The issue of the passive utilisation of beached cetaceans has presented a different 
challenge. The problem has been one of traditional utilisation, in addition to changing 
objectives and concerns. Traditional utilisation has been supported by the clear and 
distinct historical record of Maori utilising beached whales for multiple purposes for 
everything from bone to meat. However, the change in emphasis from the lethal 
exploitation of cetaceans to one of conservation has rendered illegal a once an 
unregulated practice. Nonetheless, DoC - in an ever-evolving relationship with Maori - 
has attempted to rectify this problem with the development of specific protocols which 
aim to help certain iwi recover various material from  dead whales.  
 
 These new protocols have been challenged for not going far enough as they exclude the 
possibility of Maori utilising the meat from the beached cetaceans, or from the decision 
of whether to euthanise or attempt to refloat them. DoC has followed international 
developments in this area and, accordingly, has restricted the consumption of whale 
meat for health concerns. However, in spite of the  legitimacy of these concerns, DoC 
may not be in a position to put these restrictions into place. In accordance with general 
health debates (such as smoking, or genetically modified foods), it is possible that the 
provision of information may be a more appropriate role, where the decision to take the 
risk is placed upon the consumer rather than the government. 
 
 With regard to the decision of whether to euthanise or refloat stranded whales, an 
approach informed by the necessity of a working bi-cultural model may be required. 
The difficulty with this issue is that whales, and whale rescues, are very important to 
many New Zealanders generally. Many New Zealanders regard whales as a treasure that 
should be protected and saved wherever possible. Equally, however, the same cetacean 
is also a treasure to many Maori who may wish to utilise its parts once it is dead. 
 
 The best solution to this problem may be the demonstration of restraint as well as 
acceptance by both groups as the small percentage of whales that are actually refloated 
means that those with an interest in utilising their harvest actually lose very few. Indeed, 
the vast majority of whales who strand will end up dead on the beach by the workings 
                                                 
225 Ngai Tahu Maori Trust Board v. Director General of Conservation. Supra. Note 92. 
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of nature. However, the rescuing of the few that it is possible to save is very important 
to a large section of the general community. In such a situation, the best method of 
resolving this problem may be to allow the current practice of attempting to refloat to 
continue. If such attempts are unsuccessful, then a compromise may be adopted which 
would allow those who wish to utilise them to do so fully, after being made fully aware 
of the risks involved 
 
  New Zealand’s international position at the IWC has generated the greatest difficulty 
in the debate at hand where attempts at drawing a reasonable line between recognised 
bi-cultural objectives has proven very difficult for two inter-linked reasons. The first 
reason stems from the attempted linkage of foreign indigenous rights to Treaty debates 
in New Zealand. This concern follows onto a second problem whereby such linkage has 
resulted in attempts to circumvent what is ultimately an international problem by 
forcing a partisan ‘pro-whaling’ position. This drive is not surprising given the overt 
links between TKM and foreign international NGOs, such as the WCW, the goals of 
which are the practical antithesis of many of the objectives that New Zealand’s 
Commission  has fought to achieve at the IWC. 
 
 Attaining the objective of better bi-cultural management with regard to this issue may 
be may more easily be achieved if greater transparency in the manner in the 
information, linkages and debate is brought forward. With regard to the larger question 
of New Zealand position with regard to the ASW question, a choice must be made 
which depends upon vision. Currently, the New Zealand position suggests that the ASW 
is an international issue, which needs to be tied to larger issues within the IWC 
generally. However, TKM has adopted the position which suggests that ASW can be 
separated from larger ‘emotional’ concerns and that the issue should be one in which 
New Zealand seeks to further the goals of foreign indigenous groups. Ultimately, the 
choice to be made will be reflective of discrete concerns. These concerns will be deeply 
reflective of the  paradigms and allegiances by which groups see themselves operating 
within. 
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