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Ethnic accommodation in the Republic of the Fiji Islands 
 

by Alison Quentin-Baxter1 
 

Purpose of this paper 
 
1  In 1997, the Republic of the Fiji Islands put in place a Constitution2 whose 
avowed object was to achieve a better accommodation among Fiji’s different ethnic 
communities. Its people proclaimed their intention of  

COMMITTING ourselves a new to living in harmony and unity, promoting social 
justice and the economic and social advancement of all communities, respecting 
their rights and interests and strengthening our institutions of government.3   

Although there are major differences in the circumstances of the two countries, 
aspects of the constitution-making process and of the Constitution itself may be 
relevant to the goal of improving the accommodation among ethnic groups in New 
Zealand, particularly the recognition of  the special place of Maori as the indigenous 
people.  The purpose of this paper is to identify the potentially relevant approaches 
and themes. 
 
2  The selection and depth of treatment of these approaches and themes reflects 
the author’s sense of their resonances for New Zealand.  Others will have the task of 
drawing out their implications in a synthesis which takes account also of the 
constitutional arrangements in other multi-ethnic countries.  That, indeed, was the 
approach taken in Fiji itself in commissioning comparative constitutional studies 
from which ideas could be drawn about the form of  new constitutional 
arrangements.4 
 
3  In writing the paper, the author draws on the personal knowledge she gained 
in acting as the senior of the two Legal Counsel assisting the Fiji Constitution 
Review Commission (FCRC), the Commission’s report5, the 1997 Constitution6 and 
                                                 

1 QSO, LLB, Barrister of the High Court of New Zealand. 

2 Constitution Amendment Act 1997.  Although this Act was, in form, an Act to alter 
the 1990 Constitution proclaimed by the interim revolutionary government, it was, in reality, a new, 
self-contained constitution.  Section 195 repealed all provisions of the 1990 Constitution except 
Chapter XIV which conferred immunity from prosecution on all who had taken part in the 1987 
military coups.  The Constitution Amendment Act was itself amended in minor and mainly technical 
ways by the Constitution (Amendment) Act 1998. 

3 1997 Constitution, note 2, Preamble. 

4 The Fiji Islands: Towards a United Future, Report of the Fiji Constitution Review 
Commission, Parliament of Fiji, Parliamentary Paper No 34 of 1996, Government Printer, Suva, 
paras 4.11-4.12.  See also Fiji and the World: Research Papers of the Fiji Constitution Review 
Commission, Vol 2, Lal and Vakatora eds, School of Social and Economic Development, The 
University of the South Pacific, Suva, 1997. 

5 FCRC Report, note 4. 
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other relevant sources. 
 

Background 
 
4  To provide a setting for the issues dealt with in this paper, this introductory 
section describes the key features of Fiji’s demography and political and 
constitutional history. 

 

The three communities 
 
5  Fiji’s population consists of three main communities.  The first inhabitants, 
whose descendants are now known as the “Fijians” and are recognised as the 
indigenous people, probably arrived about 4 000 years ago.  The FCRC noted that  

[t]he social and political organisation that evolved was based on ties of kinship, the 
emergence of a chiefly hierarchy and the people’s sense of identification with the 
vanua.  For most Fijians, as for other indigenous peoples in the Pacific, all three 
elements remain a strong motivating force.7 

 
Christian missionaries arrived in 1835.  By the mid-nineteenth century, Fiji was 
beset by struggles for power among the leading chiefs.  In the wake of European 
traders and settlers, came the colonial powers, vying for influence and territory. 
Under these pressures, the leading chiefs ceded Fiji to Queen Victoria in 1874.8  The 
Polynesian island of Rotuma was similarly ceded in 1879 and from then on was 
regarded as part of Fiji. 
 
6  A second community, the “Indians”9, consists mainly of the descendants of 
indentured labourers from the Indian sub-continent, the first of whom arrived to 
work in the sugar plantations in 1879, bringing with them the spiritual traditions of 
Hinduism and Islam.  Others followed, until the cessation of the indentured labourer 
system in 1916. After five years’ service in Fiji, the indentured labourers became 
free.  Most took advantage of their right, as British subjects, to settle permanently in 
Fiji.  Later they were joined by a small number of free immigrants from the Punjab 
and Gujerat.10 

                                                                                                                                    
6 1997 Constitution, note 2. 

7 FCRC Report, note 4, para 3.27. 

8 FCRC Report, note 4, paras 3.28-3.30. 

9 The FCRC described Fiji’s second community as the “Indo-Fijians”, a term that 
had acquired some currency in Fiji.  However, it was not used in the 1997 Constitution which refers 
to “voters who are registered as Indians”: s 51(1)(a)(ii).  The term “Indians” has therefore been used 
in this paper, except in direct quotations from the FCRC report that refer to “Indo-Fijians”. 

10 FCRC Report, note 4, paras 3.31-3.33. 



 

 59 

 
7  A third smaller and less homogeneous community, usually described as “the 
general voters”,  is made up of the descendants of other people who settled in Fiji 
and often intermarried: Europeans who acquired land alienated before cession or 
worked for the colonial administration or commercial enterprises;  Chinese who 
established agricultural or commercial ventures;  the people of Banaba and some 
from Tuvalu who were re-settled in Fiji; other Pacific Islanders attracted by Fiji’s 
relative prosperity; and more recent immigrants from all over the world.11 
 
 

The make-up of the population 
8  By 1946, Indians outnumbered Fijians and continued to do so for the next 40 
years. In 1986, 46% of the population were Fijians, 49% were Indians and 5% were 
from other ethnic groups.  As a result of the overthrow of the elected Government in 
1987 and the abrogation of the 1970 Constitution under which Fiji had become 
independent,12  many Indians left Fiji to resettle in other countries.  The 1996 census 
showed that the makeup of the population was then as follows: 
 
 
Census       25 August 1996 

 
Total population 

 
Percentage 

 
Fijians   

 
393 575 

 
  50.7 

 
Indians 

 
338 818 

 
  43.7 

 
Rotumans 

 
    9 727 

 
    1.2 

 
Other Pacific Islanders 

 
  10 463 

 
    1.4 

 
All others 

 
 22 494 

 
    3.0 

 
Total 

 
775 077 

 
100.0 

 

Systemic political problems 
9  The FCRC found that the problems experienced in achieving effective 
political co-operation among Fiji’s main ethnic communities stemmed from the 
interaction of four key factors: the principle that Fijian interests should be 
paramount; the communal system of representation; the role of political parties; and 
the principle that a government must command the support of a majority in 
Parliament.13  
 
                                                 

11 FCRC Report, note 4, para 3.34. 

12 See further paras 15-17 below. 

13 FCRC Report, note 4, paras 2.6-2.22. 
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10  The principle that Fijian interests were paramount had early been articulated 
by the colonial government for self-serving as well as altruistic reasons, and became 
part of the political culture.  In the run-up to independence, Fijians saw the principle 
as requiring Fijian political paramountcy.  They believed that only if Fijians 
controlled the government could they hope to enjoy the standard of living that other 
communities had gained through their pre-eminence in the commercial life of the 
country. 
 
11  From the time of the first creation of a nominated Legislative Council by the 
colonial government, all seats in the Fiji legislature had always been allocated on a 
communal basis.  With the introduction of representative government and the 
increase in the size of the Indian community, the Fijians saw the long-held Indian 
preference for a common roll, through which all seats would be contestable among 
candidates from any community,  as a simple device for enabling the Indians to take 
control of the government.   
 
12  Despite the fact that, by that time, Indians outnumbered Fijians in the 
population, the 1970 independence  Constitution allocated the Fijian and Indian 
communities  an equal number of seats - 22 each -  and gave a disproportionately 
large number of seats - 8 - to the general voters. In each case some of the communal 
seats were to be filled by the voters on the communal rolls, and the remainder - the 
“national” seats - by what came to be known as “cross-voting”.  Although the 
candidates for each national seat still had to come from the community to which it 
belonged, the election was held among all voters in the constituency concerned, 
voting on a “national” roll.  
 
13  The existence of the three communities led to the emergence of political 
parties that had a distinctly ethnic character.  The attempt by Fijian leaders to form a 
multi-ethnic Alliance, on the lines of the Alliance in Malaysia, was not successful in 
attracting the support of mainstream voters in the Indian community.   
 
14  Given the Westminster convention that the Prime Minister must have the 
support of a majority in Parliament, it seemed that the Fijian-based Alliance party, 
with the support of the general voters, could remain in control of the government 
indefinitely.  The Fijian community was quite unprepared for the likelihood that, 
over time, it would prove impossible for a single Fijian party to maintain sufficient 
support to continue to command a majority, and that splinter parties or independent 
members would remain in opposition or enter into a winning coalition with Indian 
parties. 
 

The 1987 coups and the abrogation of the 1970 Constitution 
15   Because the Fijians had put so much weight on political paramountcy, there 
were doubts about their willingness to accept any outcome which they saw as 
transferring political power to the Indian community.  There were hints of this in 
1977 when the main Indian party won more seats than the main Fijian party but 
drew back from forming a government. 
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16   A decade later, in 1987, a new multi-ethnic party, the Fiji Labour Party 
(FLP), led by the Fijian commoner Dr Bavadra, contested the general election in 
coalition with the National Federation Party (NFP), the main Indian party. The 
coalition won a majority of the seats and formed a government.  A month later, it 
was overthrown at gunpoint by Colonel Sitiveni Rabuka.  Commentators attribute 
the ruling coalition’s unacceptability  to the perception  not only that it was Indian-
dominated but also that it had deprived Fijian chiefly leaders of their political 
power.14  Efforts to put in place  an interim all-party government under the 1970 
Constitution were brought to nothing by a second coup, the abrogation of the 1970 
Constitution, the declaration of a Republic and Fiji’s consequent departure from the 
Commonwealth.  A few months later, in the face of economic crisis, the military 
government was replaced by a largely civilian Cabinet led by the former Prime 
Minister, Ratu Sir Kamisese Mara.  It ruled without a parliament for the next three 
years. 
 

The 1990 Constitution 
17  On 25 July 1990, the President put in place, by decree,15 a new constitution 
restoring parliamentary government (the 1990 Constitution). The FCRC described 
its main provisions: 

There were significant departures from the 1970 Constitution.  The size of the 
House of Representatives was increased to 70.  There was no longer parity of 
representation between Fijians and Indo-Fijians.  

 
The 37 seats for Fijians gave them an overall majority.  Indo-Fijians had only 27 
seats.  Rotumans, formerly treated as part of the Fijian community, were given a 
separate seat.  The number of seats for general voters was reduced to 5.  Pacific 
Island voters were transferred from the Fijian roll to the general voters’ roll.  The 
Prime Minister was required to be a Fijian.  All seats were to be filled by voting on 
communal rolls.  There was no longer any provision for cross-voting.  No ethnic 
community could affect the selection of members to represent any community but its 
own. 

 
... The underlying assumption was that, if Fijians had more than half the seats in the 
House of Representatives, they would be able to maintain their hold on political 

                                                 
14 See, for example Dr Brij Lal’s recent reference to  
the emerging consensus, now attaining the status of orthodoxy, that the coup was not a 
simple racial conflict involving Fijians and Indo-Fijians. ... Race was not an irrational 
aberration in Fiji, but neither was it the most salient fact of public life that primordialists 
asserted, intersected as it was by class, regional and other interests.  It was also used as a 
camouflage, a pretext, for personal and social interests and a motive for those unwilling to 
concede electoral defeat. Scholars will legitimately disagree about the relative importance of 
the various factors, but the search for the causes of the crisis is no longer confined to the 
‘race’ factor alone. 

Brij V Lal, Another Way: The Politics of Constitutional Reform in Post-Coup Fiji, Asia Pacific press, 
National Centre for Development Studies, The Australian National University, Canberra ACT, 1998, 
1.  

15 Constitution of the Sovereign Democratic Republic of Fiji (Promulgation) Decree 
1990. 
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power.16 

 

The setting for constitutional reform 
18  The terms of the 1990 Constitution and its operation in practice provided the 
setting for its eventual review, and its replacement by the 1997 Constitution.  The 
remainder of this paper deals with features of that exercise that may be relevant to 
future constitutional arrangements in New Zealand. 
 
 

The commitment to constitutionalism 
 
19  Paradoxical as it may seem in a country where constitutional government has 
been overthrown in military coups, there is, in Fiji, a deep commitment to 
constitutionalism.17  People believe in the need to live under a constitution that 
articulates the values they hold most dear and that has the force of supreme law.  In 
part, this belief reflects the idea that the constitution is a compact among Fiji’s 
different ethnic communities - a matter dealt with below.  More generally, respect 
for an entrenched constitution no doubt comes naturally in a society where people 
remember the entry into force of just such an instrument, the 1970 Constitution, 
ending colonial rule and providing for the people of Fiji to govern themselves as an 
independent state.  
 
20  There is also wide acceptance of the proposition that the constitution should 
be generally acceptable to all citizens.  As the FCRC put it: 

This does not mean that everyone must agree with every detail.  If a constitution is 
the product of a democratic process, some disagreement is inevitable.  But the 
process by which it is developed should be generally accepted, and disagreement 
about its terms should be kept within reasonable limits. Those who would have 
preferred a different constitution must be able to accept the one actually adopted.18 

 
21  Although the 1970 Constitution was given to Fiji by a British Order in 
Council,19 its terms were negotiated and agreed to by a delegation representing all 
communities.20   One of the bitterest complaints of the Indian community was that 

                                                 
16 FCRC Report, note 4, paras 2.43-2.46. 

17 It is noteworthy that the Interim Government’s decrees following the abrogation of 
the 1970 Constitution made provision for the functioning of independent courts and service 
commissions as well as for the protection of the fundamental rights and freedoms of the individual: 
see the Judicature Decree 1988, the Fiji Service Commissions Decree 1998 and the Protection of 
Fundamental Rights and Freedoms of the Individual Decree 1988. 

18 FCRC Report, note 4, para 3.5. 

19 The Fiji Independence Order 1970. 

20 Because the Fijian and Indian communities remained in disagreement about the 
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the 1990 Constitution had been imposed upon them by the Interim Government 
without their agreement.  Although a Fiji Constitution Inquiry and Advisory 
Committee had been set up with terms of reference requiring it to receive, to the 
extent practicable, representations from the people of Fiji in order to determine the 
degree of  acceptability among them of a draft Constitution prepared by the Cabinet, 
the FCRC found that there had been no opportunity for meaningful discussions with 
the leaders of the Indian community.21 
 

Express provision for the review of the 1990 Constitution 
22  Even so, with the prospect of their re-election to the new Parliament to be 
established by the 1990 Constitution, those leaders retained enough influence to 
secure the inclusion of s 161: 

This Constitution shall be reviewed after a period of time but before the end of 
seven years after the promulgation of this Constitution. ...22 

The meaning of this provision was far from clear, but all political parties accepted it 
as requiring not only that the 1990 Constitution had to be “reviewed” before 25 July 
1997 but also that any constitutional changes adopted as a result of that review had 
to be enacted by that date.23 Politically, section 161 was a catalyst in ensuring that 
the inequities created by the 1990 Constitution were addressed.   
 
23  Although the Indian parties did not accept the legitimacy of the 1990 
Constitution, they acknowledged it as being the law of the land, and accepted that 
any constitutional changes would have to be brought about in accordance with the 
requirements for its alteration which the 1990 Constitution had itself laid down.  
These included, in the case of key provisions, a veto power for the representatives in 
the Senate of the Fijian community, and, in the case of certain provisions concerning 
the composition and method of electing members of the House of Representatives,  
the requirement that no alteration would occur until three months after the tabling in 
each House of Parliament of the report of a Commission appointed by the 
President.24  This last-mentioned requirement formed  the nucleus of the review 
process actually followed. 
                                                                                                                                    
method of electing members of theHouse of Representatives, the provision made in article 32 of the 
1970 Constitution was described as  an “interim solution”.   

21 FCRC Report, note 4, para 1.1. 

22 Section 161 went on to provide: “Thereafter, the Constitution shall be reviewed 
every ten years.”  The FCRC recommended that 

[i]f the provisions of the 1990 Constitution are replaced by other provisions which are 
broadly acceptable to all the people of Fiji, the existing mandatory requirement for full 
reviews of the Constitution at least once in each ten years should not be retained.  Instead, 
the Constitution should place the duty on Parliament to consider, every ten years, whether a 
review of the Constitution or any part of the Constitution is necessary or desirable.  
(Recommendation 690) 

In the event, the 1997 Constitution contains no provision for its review.   

23 See further para 36 below. 

24 1990 Constitution, s 77. 
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The constitutional review and amendment process 
 
24  The procedures adopted for reviewing and eventually replacing the 1990 
Constitution were a major factor in the success of the outcome.  
 

A Commission of Inquiry 
25  In September and October 1993 each House of Parliament unanimously 
resolved that a Commission of Inquiry should be set up to review the 1990 
Constitution with the terms of reference contained in the resolution.  The 
Commission’s terms of reference are reproduced  as Appendix A, and are discussed 
below.25  The remarkable achievement of reaching unanimous agreement among the 
elected representatives of all of  Fiji’s ethnic communities not only on the setting up 
of a Commission of Inquiry but also on its terms of reference set a standard for the 
entire review and constitutional amendment process that was to follow. 
 
26  Subsequently, a Joint Parliamentary Committee was set up to assist the 
Commission in its work.  It reached agreement that the Commission of Inquiry 
would consist of one Fijian member, one Indian member, and a “neutral” Chairman 
from outside Fiji.  It was also agreed that there would be two Legal Counsel, one 
from within Fiji and one from another country, as well as a Secretary from within 
Fiji.  Although the search for suitable appointees was undertaken by the 
Government, it appears that they, too, had to be acceptable to all communities.26 
 

The Commission’s processes 
27  The Fiji Constitution Review Commission (FCRC) began its work at the 
beginning of June 1995.  Its terms of reference required it to 
• facilitate the widest possible debate on the terms of the 1990 Constitution; 

and 
• inquire into and ascertain the variety of views and opinions among Fiji 

citizens on how the provisions of the Constitution could be improved to 
meet the needs of Fiji as a multi-ethnic and multicultural society.27 

 
28  In the first, information-gathering stage of its work, the FCRC held public 
hearings in all parts of Fiji so that all citizens would have the opportunity to inform 

                                                 
25 See paras 38 and 39 below. 

26 A former New Zealand Governor-General, the Right Reverend Sir Paul Reeves,  
was appointed as the Chairman of the Commission, and Mr Tomasi Rayalu Vakatora and Dr Brij 
Vilash Lal were its other members.  Mr Jon Apted, together with the writer, were the Legal Counsel, 
and Mr Walter Gibson Rigamoto was the Secretary. 

27 For a full description of the Commission’s processes, see FCRC Report, note 4, 
paras 4.1-4.29. 
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it of their views on the 1990 Constitution, in the light of the important 
considerations in its terms of reference.  Over 850 submissions were received.  The 
hearings were open to the public, as were  the submissions themselves,28 together 
with the transcripts of each hearing.  This facilitated wide media coverage.  
 
29  Several groups of citizens themselves came together for the purpose of 
discussing the country’s existing and future constitutional arrangements, sometimes 
with the help of experts they had invited from overseas at considerable expense.   
 
30  The FCRC asked government departments and agencies to supply factual 
data and statistics and  met with high officers of state.  It also commissioned 
research papers from a wide range of specialists in Fiji and in other countries.29  
Those prepared in Fiji dealt with particular social, cultural and economic issues 
bearing on the country’s constitutional arrangements.  Those prepared overseas dealt 
with a wide range of comparative constitutional and international law issues relevant 
to the Commission’s terms of reference.   
 
31  The Commission travelled to Malaysia, Mauritius, and South Africa so as to 
see for itself how people in other multi-ethnic societies, with something in common 
with Fiji, had tailored their constitutional arrangements to the nature of their 
societies.   In the course of its travels the Commission met with officials of the 
United Nations Department of Political Affairs, the Electoral Commissions in 
Australia and New Zealand and acknowledged experts on voting and other 
constitutional arrangements in divided societies. 
 
32  At the second and third stages of its work, scrutinising the 1990 Constitution 
and writing its report, the Commission deliberated in private.  Its duty under its 
terms of reference to maintain confidentiality precluded any negotiation of its 
recommendations with politicians or members of the public. 
 

The Commission’s report 
33  The Report of the FCRC30 was adopted unanimously by the three 
Commissioners31 on 6 September 1996. In the presence of the Prime Minister and 
the Leader of the Opposition, it was presented to the President, His Excellency Ratu 
Sir Kamisese Mara, on the same day.32  On 10 September 1996, the Prime Minister 
                                                 

28 Unless confidentiality had expressly been requested. 

29 The research papers prepared in Fiji are published in Fiji in Transition: Research 
Papers of the Fiji Constitution Review Commission, Vol 1, Lal and Vakatora eds, School of Social 
and Economic Development, The University of the South Pacific, Suva, 1997.  Those prepared 
overseas are published in Fiji and the World, note 4. 

30 FCRC Report, note 4. 

31 From the beginning the Commissioners had publicly made known their hopes of 
reaching unanimous agreement  if at all possible. 

32 A week earlier, all three had received an embargoed copy of a near final draft so 
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tabled it at a special joint sitting of both Houses of Parliament.33   
 

Consideration of the FCRC Report by the Joint Parliamentary Select Committee 
34  At the joint sitting, the President announced the Government’s plan of 
referring the FCRC report to the Joint  Select Committee on the Constitution 
(JPSC).34  The two Houses adopted terms of reference for the JPSC requiring it to 
“secure passage of such amendments and changes to the Constitution as may be 
agreed upon by and between the various parties and groups and/or as deemed 
necessary or desirable”.35   In order to facilitate the Committee’s work in an 
atmosphere free from the cut and thrust of everyday politics, the Government 
suspended all other Parliamentary business until the JPSC had had time to complete 
its report. 
 
35  Early in 1997, the JPSC reported that it had 

met regularly and at length in a spirit of dialogue and compromise ... and, following 
its deliberations on the sensitive and onerous issues before it and having regard to 
the national good and for the peace, order and good government of Fiji, resolved the 
framework of a new Constitution to be adopted by Parliament.36 

The Committee had divided into five subcommittees, each deliberating on specified 
parts of the FCRC report. A record was kept of the decisions reached, but not of the 
discussions themselves. This process had, in the words of Dr Brij Lal, 

encouraged participants to engage in wide-ranging and uninhibited discussion of 
contentious issues, enabling them to express the fears and anxieties of the 
communities they represented.  Often the exchanges were heated and emotional as 
members defended entrenched positions or articulated new approaches.37 

The drafting of a new constitution proceeded contemporaneously with the 
emergence of the  JPSC’s recommendations to Parliament. The Committee accepted 
the general thrust of the FCRC’s report, though with two major changes of 
emphasis.38  With a few exceptions, it arrived at its conclusions unanimously.39   So 

                                                                                                                                    
that they would be aware of the Commission’s recommendations, but it was understood that the 
Report itself would remain confidential until it had been tabled in Parliament.  

33 The report was considered by the Cabinet on Monday 9 September 1996, but it had 
been agreed in advance that the Government would table it the following day.   Even so, the main 
recommendations appeared in the press on Monday 9 September. 

34 His Excellency’s address is reproduced as Annex II to the Report of the Joint 
Parliamentary Select Committee on the Report of the Fiji Constitution Review Commission, 
Parliament of Fiji, Parliamentary Paper No. 17 of 1997.  The speeches made by the Honourable 
Prime Minister, the Leader of the Opposition, and the Vice-President of the Senate on the same 
occasion are reproduced as Annex III.  

35 JPSC Report, note 34, para 4.1.  

36 JPSC Report, note 34, para 8.1. 

37 Lal, note 14, 87. 

38 See further paras 65-69 and 82-83 below.  The JPSC adopted 577 of the FCRC’s 
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far as relevant, the substance of its conclusions is referred to below. 
 

The enactment of the 1997 Constitution 
36  Lal describes the  lively debate in Parliament on the JPSC’s 
recommendations and the Constitution Amendment Bill. There, as in the Committee 
itself, the then Prime Minister, Sitiveni Rabuka, took the lead in promoting political 
agreement, with the support of  the Leader of the Opposition, Jai Ram Reddy.  The 
Leader of the FLP, Mahendra Chaudhry, who had signed the JPSC report with some 
reservations, argued for several changes.  Some leading Fijian parliamentarians were 
also critical, voicing their concern that Fijian interests were being short-changed. At 
their request, Rabuka agreed to a free vote on  the Constitution Amendment Bill, but 
announced that, if the Bill failed, he would go to the polls immediately with the 
proposed new constitutional arrangements as the central issue in the campaign.  This 
tactic was decisive. On 3 July 1997, the Bill was passed unanimously by the House 
of Representatives and subsequently by the Senate.40  The President assented to it on 
 25 July 1997, exactly 7 years after the date of the 1990 Constitution.41 The 1997 
Constitution came into force on 27 July 1988.42  
 

The first general election under the 1997 Constitution 
37  The first general election under the 1997 Constitution for the 71 seats in the 
House of Representatives was held in May 1999.  The FLP, led by Mahendra 
Chaudhry, won 37 seats.  It had fought the election in coalition with two Fijian 
parties - the Fijian Association Party (FAP), led by Adi Kuini Speed (the widow of 
the first leader of the FLP, Dr Bavadra) and the Party of National Unity (PANU), led 
by the veteran Fijian politician, Apisai Tora.  FAP and PANU won 11 and 4 seats 
respectively.  The Fijian Soqosoqo Ni Vakavulewa Ni Taukei (SVT), formerly the 
main government party then led by the Prime Minister, Sitiveni Rabuka, the 
National Federation Party (NFP), formerly the main Indian party, led by the Leader 
of the Opposition, Jai Ram Reddy and the general voters’ United General Party 
(UGP) also went into the election as a coalition.  The SVT won 8 seats and the UGP 
2 seats.  The NFP did not win any seats. Two new Fijian parties, the Veitokani Ni 
Leweninivanua Vakarisito (VLV) and the Nationalist Vanua Takolavo Party 
(NVTLP) won 3 seats and 1 seat respectively.  Five independent candidates were 
also successful. To the extent that this outcome illustrates or raises questions about 
the working in practice of the 1997 Constitution, it is further discussed in later 

                                                                                                                                    
694 recommendations, amended 40, and totally rejected or made redundant the remaining 77. 

39 JPSC Report, note 34, paras 8.2 and 8.4. 

40 Lal, note 14, 96-102. 

41 See para 22 above. 

42 Note 2, s 193(2). 
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sections of this paper.43 
 
 

The values to be embodied in the Constitution 
 
38  Before the review of the 1990 Constitution began, there was substantial 
agreement about the broad policy objectives. The FCRC’s terms of reference 
required it to review the 1990 Constitution and produce a report recommending 
constitutional arrangements which “will meet the present and future needs of the 
people of Fiji, and promote racial harmony, national unity and the economic and 
social advancement of all communities”.  These arrangements were required to 
• “take into account internationally recognised standards of individual and 

group rights”;  
• “guarantee full protection and promotion of the rights, interests and concerns 

of the indigenous Fijian and Rotuman people”; and 
• “have full regard for the rights, interests and concerns of all ethnic groups in 

Fiji”.44 
 
39  The FCRC noted that, although there were different views about what these 
objectives entailed, whether all of them were compatible, and how the Constitution 
could best help achieve them, the arguments were essentially about means, not 
ends.45  While the language suggested differences in the weight to be given to the 
listed criteria, the question of weight would become important only if their 
application were to lead to conflicting conclusions.  Happily, this had not been the 
case. All the criteria, taken together, had pointed the Commission in the same 
direction,46 as had other important values which the Commission identified.47   
 

Racial harmony and national unity 
40  The FCRC noted that people were unlikely to have a sense of national unity 
unless, at the same time, they had self-respect and self-confidence as members of 
their own community.  Racial harmony connoted a positive attitude by the members 
of each community towards those of other communities based on mutual respect and 
trust, a sympathetic appreciation of one another’s values and traditions and tolerance 
of different beliefs, customs and cultural attitudes.  National unity connoted a 
willingness of all communities to work towards common goals.  It had to be built on 
the existing foundation of shared interests and values, including the loyalty and 

                                                 
43 See paras 69 and 92-93 below. 

44 Terms of reference, Appendix A.  See also para 25 above 
45 FCRC Report, note 4, para 2.2. 

46 FCRC Report, note 3, para 3.38. 

47 FCRC Report, note 4, paras 3.2-3.20.  See also para 51 below. 
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commitment to the country of all its citizens.  Political, religious and other 
community leaders, as well as all individuals,  had a responsibility, both in public 
and in private, to show good sense, moderation and sensitivity in their comments on, 
and behaviour towards, members of other communities.  Civil society had a vital 
role to play in providing opportunities for members of different communities to 
come together.48   
 

The economic and social advancement of all communities  
41  The FCRC considered that it was not appropriate to attempt any appraisal of 
Fiji’s overall economic and social situation or evaluation of government policies.  It 
therefore concentrated on problem areas where the nature and content of the 
Constitution were likely to make a difference.  One such area49 was the low level of 
both domestic and foreign private investment in Fiji and the growth of 
unemployment.  Contributory factors included political uncertainty, the 
comparatively low productivity of the labour force and uncertainty about the security 
of property rights and the enforcement of contracts.50   
 
42  The existing constitutional arrangements had contributed to political 
uncertainty because of a pervasive and de-stabilising perception that they did not 
provide a satisfactory long-term basis for the country’s government.  They had 
undermined the confidence of many Indians about a future in Fiji for themselves and 
their children.  The country had suffered a major loss of skills through the migration 
of over 40,000 Indians since 1987, contributing to low productivity.  Although the 
uncertainty of investors about property and contract rights, particularly as they 
related to land, could not be directly addressed in the Constitution, that document 
could reassure land owners, particularly Fijians, that their rights were secure even if 
government did not remain exclusively in Fijian hands.51 
 

Internationally recognised standards of individual and group rights 
43  The FCRC identified the international human rights instruments and other 
main sources of the  internationally recognised standards of individual and group 
rights.52  It found those standards to be particularly relevant in the following 
contexts: 
• the structure of the political system, with particular reference to communal 

representation;53 
                                                 

48 FCRC Report, note 4, paras 3.44-3.52. 

49 Another was ethnic and social justice: see paras 114-132 below. 

50 FCRC Report, note 4, paras 3.53-3.60.  

51 FCRC Report, note 4, paras 3.61-3.74. 

52 FCRC Report, note 4, paras 3.75-3.78. 

53 See further paras 72-83 below. 
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• the affirmation of fundamental rights and freedoms, including 
- the question of which rights and freedoms should be constitutionally 

protected, 
- the grounds on which protected rights and freedoms may be limited, 
- the prohibited grounds of discrimination,54 
- the authorisation of affirmative action for the benefit of particular 

communities and groups, to the extent that it might otherwise 
conflict with freedom from discrimination,55 and 

- derogations from fundamental rights in time of emergency; 
• any constitutional recognition of particular religions or languages,56 
• the protection of the special rights of indigenous Fijians and Rotumans and 

of minorities;57 
• the acquisition and loss of citizenship. 
 

The rights, interests and concerns of the indigenous Fijian and Rotuman people 
44  The FCRC identified the rights of the Fijian people as their guaranteed right 
to their land and their traditional fishing rights.  Like other landowners, they had a 
right to a share of the royalties from the exploitation of minerals in the subsoil of 
their land.  This right extended to the subsoil of those areas of the seabed over which 
Fijians had traditional fishing rights.  Fijians also had the right to their traditional 
chiefly institutions, including the Bose Levu Vakaturaga (BLV), known in English 
as the Great Council of Chiefs, and the other institutions established for their 
governance under the separate administrative system created by the Fijian Affairs 
Act. Rotumans had similar rights to the protection of their land and the 
arrangements for their governance as a separate community.58 
 
45  The duty of the Government and Parliament, under the 1990 Constitution, to 
put in place  affirmative action programmes to promote the economic, social, 
educational, cultural, traditional and other interests of Fijians and Rotumans had 
given them a legal right to such programmes.59 
 
46  The FCRC found that, under  the international standards, including such 
rights of “self-determination” and “sovereignty” for indigenous peoples as were 
recognised in international law, the concepts of the paramountcy of Fijian interests 
and Fijian political paramountcy reflected “interests and concerns” of the Fijian and 

                                                 
54 See further paras 108-112 below. 

55 See further paras 114-132 below. 

56 See further paras 96-99 below. 
57 See further paras 133-156 below. 
58 FCRC Report, note 4, paras 3.107-3.111.  See further paras 137 and 146 below.  

59 FCRC Report, note 4, para  3.112.  See further paras 114-132 below.  
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Rotuman peoples, not “rights”. Their interests also included the existing system of 
communal representation in the House of Representatives and provision to ensure 
their proportional representation in all aspects of state service.60 
 
47  Fijians also had a special interest in the office of President, which many in 
all communities believed should always be held by an indigenous Fijian.  Finally, 
some Fijians had an interest in having the Constitution declare that Fiji was a 
Christian state.61   
 

The rights, interests and concerns of all other ethnic communities 
48  The FCRC found that other ethnic communities were unanimous in agreeing 
that Fijian rights to land must be protected, but pointed out that, as the tenants of 
agricultural land, the Indian community, in particular, had rights under the 
Agricultural Landlords and Tenants Act (ALTA).  Those seeking to renew or enter 
into leases of native land also had a strong interest in the maintenance of the Native 
Land Trust Act, as long as that was the wish of indigenous Fijians.  Under that Act, 
a state institution was empowered to act on behalf of landowners.  This meant that, 
in deciding whether or not particular parcels of land should be available for lease, 
the overall effect on the economy, as well as the interests of individual tenants, 
could be taken into account, along with the interests of landowners.62 
 
49  The FCRC considered that, just as Fijians and Rotumans should continue to 
have a right to affirmative action programmes for the purpose of enhancing their 
participation in all aspects of the life of Fiji, so also should the disadvantaged 
members of other ethnic communities have a right to programmes for social 
justice.63 Otherwise, the rights of members of other ethnic communities were 
essentially their rights as citizens. To these all citizens should have full access.64 
 
50  The interests and concerns of members of other communities, including 
persons of mixed descent, included, in some cases,  the way in which they were 
assigned to a community for voting purposes. All communities also had an interest 
in having some role in the choice of a President,  and in securing their own 
proportional representation in all state services.  Most members of the Indian 
community had an interest in maintaining the separation of church and state.65 
                                                 

60 FCRC Report, note 4, paras  3.113-3.117 and 3.119.  See further paras 11-12 above 
and 114-118 below.  

61 FCRC Report, note 4, paras  3.118 and 3.120-3.122.  See further paras 98-99 
below.  

62 FCRC Report, note 4, paras 3.123-3.126.  See further paras 134-136 below.  

63 FCRC Report, note 4, para 3.132.  See further paras 114-132 below. 

64 FCRC Report, note 4, paras 3.127-3.128.  

65 FCRC Report, note 4, para 3..129-3.131 and 3.133.  See further paras 98-99 below. 
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Reconciling the interests of all communities 
51  In paras 3.134-3.142 of its report, the FCRC discussed the ways of 
reconciling the interests of all communities.  It seems worth quoting its 
recommendations in full: 

8. The Constitution should: 
(a) enable the people of Fiji to make a fresh start in providing for the 

government of their country; 
(b) be generally acceptable to all citizens; 
(c) control the actions of governments; 
(d) guarantee the rights of individuals and groups; 
(e) promote important values such as the rule of law and the separation 

of powers; 
(f) act as an enduring basis for government; 
(g) be written in accessible language and be translated into Fijian and 

Hindi. 
 

9. In order to promote racial harmony and national unity and the economic and 
social advancement of all communities, take account of the international 
standards concerning individual and group rights, and guarantee the rights, 
protect the interests and meet the concerns of the indigenous Fijian and 
Rotuman people and those of all other communities and groups, the 
Constitution should: 
(a) ensure that the office of head of State and national symbols, such 

as the flag and the national anthem, have a unifying force: they 
should recognise the unique history and character of Fiji; 

(b) provide a basis on which all citizens can describe themselves by a 
common name; 

(c) encourage every community to regard the major concerns of other 
communities as national concerns; 

(d) increase investor confidence by providing greater political certainty 
and reassuring all citizens that they and their children have a secure 
future in the Fiji Islands; 

(e) provide for the election of the Lower House of Parliament on the 
basis of equal suffrage; 

(f) retain some communal representation, based on the distribution of 
communities in the total population, as a transitional measure; 

(g) maintain the separation of church and state, while reflecting the 
importance of Christianity and all other spiritual traditions present 
in Fiji; 

(h) recognise the equal rights of all citizens. 
 

10. The Constitution should recognise the principle that, in order to resolve any 
conflicts of interest among communities and groups in Fiji, the parties 
should negotiate in good faith in an endeavour to reach agreement.  All 
communities should affirm their willingness, in such negotiations, to apply 
the paramountcy of Fijian interests as a protective principle, with the object 
of ensuring that those interests are not subordinated to the interests of other 
communities. 
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All three recommendations were accepted by the JPSC.66  The way in which they are 
implemented in the Constitution is described in the following sections of this paper. 
 
 

The Constitution as a Compact among Fiji’s ethnic communities 
 
52  Fiji’s 1997 Constitution contains a provision, described as a “Compact”, 
recording the recognition by the people of the Fiji Islands that, “within the 
framework of the Constitution and the other laws of the State, the conduct of 
government is based on the ... principles”  set out. These principles record shared 
understandings about the future participation of all ethnic communities and groups 
in the country’s life and government. The full text of the Compact,67 based on a draft 
recommended by the FCRC,68 is set out in Appendix B. 
 
53  The Commission proposed its inclusion because, on the one hand, members 
of the Indian community had submitted that, overall, the 1970 Constitution had had 
the quality of a compact or covenant  among the ethnic communities. In Fiji’s multi-
ethnic society, the Constitution should again perform this function. The submissions 
of indigenous Fijians, on the other hand, showed that many had little understanding 
of the protections which the 1970 Constitution had in fact afforded to their rights to 
land. Some did not accept that, as citizens, members of the Indian community were 
entitled to the same political rights as the members of the Fijian community.69  It had 
not helped that the 1970 Constitution, drafted in English, had never been translated 
into Fijian or Hindustani. 
 

The principles recognised in the Compact 
54  The Compact recognises twelve principles. Principle (a) requires the rights 
of all individuals, communities and groups to be fully respected.70  The FCRC 
commented that, although rights can always be enforced in the courts, they also need 
to rest on the general willingness of the people to obey the Constitution and other 
laws of the land.71 
 
55  Principles (b) to (f),72  in the words of the FCRC, 
                                                 

66 JPSC report, note 34, Annex V. 

67 Chapter 2 of the 1997 Constitution, note 2, comprising ss 6 and 7. 

68 FCRC Report, note 4, paras 5.31-5.32, 5.43-5.64 and Recommendations 26, 27, 28 
and 29. 

69 FCRC Report, note 4, paras 3.138-3.142.  

70 1997 Constitution, note 2, s 6(a).  See Appendix B. 

71 FCRC Report, note 4, para 5.46. 

72 1997 Constitution, note 2, s 6(b)-(f). See Appendix B. 
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refer to certain specific rights so people can see that the rights they hold dear will 
remain constitutionally protected, no matter what kind of government takes office. 
The list is far from being comprehensive but the rights mentioned include 
• the protection of all rights of individuals and communities to land, or in 

respect of land as well as other resources;73 
• the rights to freedom of religion and retention of language, culture and 

traditions;74 
• the rights of Fijians and Rotumans, as the indigenous people, to a system 

for their own governance;75 
• the equal citizenship rights held by the members of all communities. 
The rights of citizens include the right to make their permanent homes in the Fiji 
Islands and to enjoy the full range of political rights, again on a basis of equality.76 

 
56.  Principle (g) recognises that the formation of a government depends on the 
electoral support received by the various parties, and, if it is necessary or desirable 
for parties to form a coalition, on their willingness to work together.77  Principles 
(h), (i) and (j) implement the FCRC’s recommendation 10, concerning the 
reconciliation of competing community interests,78 in the specific contexts of the 
formation of a government, and in that government’s conduct of the affairs of the 
nation through the promotion of legislation or the implementation of administrative 
policies. The Commission had pointed out that a democratic government, once in 
office, has always had a responsibility to govern in the interests, not only of its 
supporters, but of all citizens.  However, the Constitution should also recognise that, 
in the formation of the government itself, full account should be taken of the 
interests of all communities.79 
  
57. Principle (i), that, to the extent that the interests of different communities are 
seen to conflict, all the interested parties negotiate in good faith in an endeavour to 
reach agreement 80 
 was, the FCRC said, well-founded in both international and constitutional law.  It 

                                                 
73 See further paras 134-142 below. 

74 See further paras 96-107 below. 

75 See further paras 143-151 below. 

76 FCRC Report, note 4, para 5.47.  The FCRC commented that the reference, in what 
became principle (f), to an “ultimate” right to equal suffrage took account of a possible need for very 
minor departures from that principle in bringing about the transition from the existing system of 
communal representation to a more open system: FCRC Report, note 4, para 5.47. See further paras 
78-79 below. 

77 1997 Constitution, s 6(g).  See Appendix B; and see further paras 66-69 below. 

78 Para 51 above. 

79 FCRC Report, note 4, paras 5.51-5.52 and 5.58-5.60. See further paras 62-69 
below. 

80 1997 Constitution, note 2, s 6(i).  See Appendix B. 
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recognised that no controversial matter should be disposed of by one community 
acting alone, even if it had the political power to do so.  The New Zealand courts 
had applied this principle to conflicts between the interest of Maori and those of the 
Crown.81 
 
58. Principle (j) provides that, in negotiations among Fiji’s communities for the 
purposes just described, the paramountcy of Fijian interests as a protective principle 
continues to apply, so as to ensure that the interests of the Fijian community are not 
subordinated to the interests of other communities.82  The 1997 Constitution thus 
recognises the paramountcy of Fijian interests in the context of the need to take full 
account of the interests of all communities.  The FCRC had suggested that, if, in this 
context, the Constitution gave Fijians an assurance that the paramountcy of their 
interests would be taken into account they would have a basis for reconsidering their 
insistence on their political paramountcy.83 
 
59. Principle (k) states that affirmative action and social justice programs to 
secure effective equality of access to opportunities, amenities or services for the 
Fijian and Rotuman people, as well as for other communities, for women as well as 
men, and for all disadvantaged citizens or groups, are based on an allocation of 
resources broadly acceptable to all communities.84  The implementation of this 
principle is discussed below.85 
 
60. Finally, the Fiji Parliament added to the Compact a new principle (l) which 
had not been recommended by either the FCRC or the JPSC: 

equitable sharing of political power amongst all communities in Fiji is matched by 
an equitable sharing of economic and commercial power to ensure that all 
communities fully benefit from the nation’s economic progress.86 

This principle expresses the more constructive and acceptable obverse of a common 
Fijian argument that, because the Indian community was pre-eminent in the 
commercial sphere, the Fijian community should be assured of political 
paramountcy. 
 

The application of the Compact  
61. The Constitution provides that the principles set out in the Compact are non-
justiciable, except to the extent that they are made the subject of other provisions of 
                                                 

81 FCRC Report, note 4, paras 5.52-5.54. 

82 1997 Constitution, note 2, s 6(j).  See Appendix B. 

83 FCRC Report, note 4, paras 2.81-2.88, 3.115 and 5.55-5.56.  See further  paras 46 
and 51 above and paras 62-69 below. 

84 1997 Constitution, note 2, s 6(k).  See Appendix B. 

85 See further paras 114-132 below. 

86 1997 Constitution, note 2, s 6(l).  See Appendix B. 
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the Constitution or of a law made under the Constitution.  However, in the 
interpretation of the Constitution or a law made under it, consideration must be 
given to those principles when relevant.87 The FCRC explained that all 
constitutionally-protected rights would be enforceable under other provisions of the 
Constitution.  The sanction for the application of the principles themselves would be 
public opinion and the political process. In May 1999, the words and spirit of the 
Compact were echoed by Fiji’s newly appointed Prime Minister, Mahendra 
Chaudhry88 in his inaugural address to the nation: 

“I am committed to complying with the requirements of the constitution for the 
equitable participation of all communities in Government.  We will also ensure that 
all communities fully benefit from the nation’s economic development.”89 

 
 

The goal of multi-ethnic government 
 
62. All the main political parties accepted that the primary goal of Fiji’s 
constitutional arrangements should be to encourage the emergence of multi-ethnic 
governments.  This had been the FCRC’s first and fundamental recommendation.90  
The Commission was explicit about its implications.  Multi-ethnic government 
would exclude government solely or predominantly by any one ethnic group. All 
communities must be willing to forego the idea of governing alone.  The best 
guarantee of their interests was a constitution that gave all political parties a strong 
inducement not to espouse policies that favoured the interests of one community 
over the interests of others. It should therefore include incentives for political co-
operation among the different communities.91   
 

                                                 
87 !997 Constitution, note 2, s 7.  See also s 3 as to the interpretation of the 

Constitution generally, and, on that matter, the FCRC report, note 4, paras 5.65-5.72 and 
recommendations 30 and 31. 

88 Leader of the FLP which won overwhelming support in the 1999 general election. 
See para 37above. 

89 The Fiji Times, 20 May 1999, 3. 

90 FCRC report, note 4, recommendation 1. 

91 FCRC report, note 4, paras 2.81 and 2.87. 
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The formation of a government 
63. The Commission considered that, under a Constitution based on the 
Westminster system, multi-ethnic government should be achieved through the 
voluntary cooperation of ethnically-based political parties, or increased support for a 
genuinely multi-ethnic party.92  This recommendation impliedly rejected 
submissions that there should be an express provision in the Constitution providing 
for the mandatory inclusion in the Cabinet of  members of political parties 
representing the different ethnic communities.   
 
64. The main reason for the Commission’s caution was its finding that, although 
the provision in the interim constitution of South Africa for a government of 
national unity, in which all the main political parties had participated, had been an 
essential element in achieving peaceful constitutional change in that country, there 
had not been any inter-party arrangement bringing about what could be described as 
a “parliament of national unity”.  No back-bencher felt bound to support the policies 
and legislative proposals originating in the multi-party Cabinet.  The Government 
had therefore experienced difficulties in implementing its policies.  By the time of 
the Commission’s visit, it had become clear that a government of national unity 
would not be a feature of South Africa’s final constitution.93 
 
65. The JPSC, however, not only accepted the FCRC’s basic recommendation as 
to the need to move towards multi-ethnic government, but decided to “go further”.  
It recommended that the Constitution should require the Prime Minister to establish 
a multi-party Cabinet in which all parliamentary parties would, as far as possible, be 
fairly represented.94   The effect of the detailed constitutional provisions made for 
this purpose must be assessed in the context of what is otherwise an orthodox 
Westminster system of parliamentary government. 
 
66.   The 1997 Constitution contains provisions to the following effect. 
Governments must have the confidence of the House of Representatives.95  The 
President, acting in his or her own judgment, appoints as Prime Minister the member 
of the House of Representatives who, in the President’s opinion, can form a 
government that has the confidence of the House of Representatives.96  The 
                                                 

92 FCRC report, note 4, recommendations 2 and 3. 

93 FCRC report, note 4, paras 2.74 and 9.89-9.95. 

94 JPSC report, note 36, paras G.1-G.6. 

95 1997 Constitution, note 2, s 97. 

96 1997 Constitution, note 2, s 98.  The JPSC accepted the FCRC’s recommendation 
240 that, in contrast to the 1990 Constitution which had required the appointment of “a Fijian” as 
Prime Minister, a new constitution should make no express provision about the ethnicity of either the 
Prime Minister or the other members of the Cabinet.  Following the 1999 general election, the 
President, HE Ratu Sir Kamisese Mara, was instrumental in securing the acceptance, by the FLP’s 
Fijian coalition partners and the nation, of the appointment of the indian leader of the FLP, Mahendra 
Chaudhry, as Prime Minister after his party had won the first outright majority in Fiji’s political 
history: The Fiji Times, 20 May 1999, 1. 
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President appoints other Ministers on the advice of the Prime Minister.97 
 
67. The Constitution goes on to provide that the Prime Minister must establish a 
multi-party Cabinet, comprising such number of members as he or she determines.  
Its composition should, as far as possible, fairly represent the parties represented in 
the House of Representatives.  The Prime Minister must invite all parties whose 
membership in the House of Representatives comprises at least 10% of the total 
membership of the House to be represented in the Cabinet in proportion to their 
numbers in the House.  If the Prime Minister selects for appointment to the Cabinet 
a person from a party whose members in the house fall below the 10% threshold, the 
selection of that person  is to be treated as a selection from the Prime Minister’s own 
party.98   
 
68. If a party declines an invitation to be represented in the Cabinet, the Cabinet 
positions to which it would have been entitled must be allocated among the other 
parties in proportion to their own entitlements.   If all parties (apart from the Prime 
Minister’s party and the party (if any) with which it is in coalition) decline an 
invitation to be represented in the Cabinet, the Prime Minister may look to his or her 
own party or coalition of parties to fill all the places in the Cabinet.99 
 
69. The Constitution does not deal expressly with the question whether all the 
parties accepting representation in the Cabinet must regard themselves as members 
of a coalition government.  However, that appears to be the implied effect of the 
constitutional provisions taken as a whole.100  In the writer’s view, the success or 
otherwise of the provision requiring  all parties with at least 10% of the members of 
the House of Representatives to be offered the opportunity of participating will 
depend on whether the parties that do so can work together as an effective coalition 
accepted by their backbenchers.  That question has yet to be answered in respect of 
the government formed by Prime Minister Chaudhry after the 1999 general 
election.101  

                                                 
97 1997 Constitution, note 2, s 99(1). 

98 1997 Constitution, note 2, s 99(3)-(6). 

99 1997 Constitution, note 2, s 99(7)-(8). 

100 See principle (g) of the Compact, reproduced in Appendix B, and ss 97 and 98 of 
the 1997 Constitution, note 2, referred to in para 66 above.  The idea that a party may decline an 
invitation to be represented in the Cabinet implies that it is not willing to give its loyalty to the 
Government but prefers to remain in opposition.  See also s 82 providing for the appointment of the 
Leader of the Opposition. 

101 As to the result of the election, see para 37above.  Besides the FLP, the only parties 
to receive at least 10% of the 71 seats were the Fijian Association Party (FAP), which fought the 
election in coalition with the FLP, and the SVT. The Veitokani Ni Lewenivanua Vakarisito Party 
(VLV), representing Fijian Christian and chiefly interests, which won 3 seats, accepted Prime 
Minister Chaudhry’s offer of 2 seats in the Cabinet.  Although the defeated Prime Minister, Sitiveni 
Rabuka, had announced his party’s intention of remaining in opposition if it was not in a position to 
form a government, as required by the Constitution, Prime Minister Chaudhry offered it two places in 
the Cabinet. The reply accepting the invitation on the conditions that, among other things, the SVT 
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Sector standing committees 
70. The FCRC considered that a system which encouraged power-sharing within 
the political executive needed to be supported by a mechanism enabling the 
backbench members of all ethnic communities to influence executive decision-
making.  They should have the right to participate in sector standing committees 
covering every aspect of the government’s responsibilities.102  The Commission’s 
recommendations to this effect103 were influenced by the information it had obtained 
about the operation of sector standing committees in New Zealand and South Africa. 
These recommendations were endorsed by the JPSC104 and implemented in the 
Constitution.105 
 

Other incentives 
71. The FCRC recommended other important constitutional incentives and 
assurances which, it considered, would help to provide a basis for multi-ethnic 
government:  

The people of Fiji should move gradually but decisively away from the communal 
system of representation.  They should adopt electoral arrangements which 
encourage parties to seek the support of other communities as well as their own.106 

 
The Constitution should 
(a) recognise the important role of the Bose Levu Vakaturaga; 
(b) protect individual human rights and the rights of groups, including rights to 

and in land; 
(c) require social justice and affirmative action programmes for the Fijian and 

Rotuman communities as well as for other disadvantaged communities and 
groups.107 

 

                                                                                                                                    
should receive four Cabinet posts, including the position of Deputy Prime Minister for Rabuka, was 
treated by Chaudhry as a rejection of this invitation: The Fiji Times, 21 May 1999, 1, 6. The writer 
understands that the SVT is contesting this interpretation in the courts.  The 18 member Cabinet so 
far comprises 6 Indian and 11 Fijian members.  One Cabinet position, that of Minister of Home 
Affairs, has not been filled at the time of writing, but the Prime Minister has indicated that he will be 
looking to a member of the FAP.  He is apparently waiting until a court case against a prospective 
appointee has been disposed of. 

102 FCRC report, note 4, paras 2.78 and 11.51-11.68.  

103 FCRC report, note 4, recommendations 5 and 358-368. 

104 JPSC report, note 34, paras I.14-I.20. 

105 1997 Constitution, note 2, s 74(3) and (4). 

106 FCRC report, note 4, recommendation 4. 

107 FCRC report, note 4, recommendation 6.  
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The provisions eventually made for these purposes, in the case of the recommended 
move away from communal representation with a major change of emphasis, will 
now be discussed. 
 
 

The composition of the House of Representatives 
 
72. As well as giving the opportunity of representation in the Cabinet to all 
parties having at least 10% of the total number of members in the House of 
Representatives, the 1990 Constitution also contains mechanisms designed to 
encourage the emergence of multi-ethnic governments through the electoral process 
itself.108   The first of these is a change in the composition of the House of 
Representatives to provide for “open”109 as well as “reserved” (communal) seats. 
 

The effect of communal representation 
73. The FCRC found that Fiji’s system of exclusively communal representation 
had meant that, to get elected, candidates had to appeal mainly to the hopes and fears 
of their own ethnic community.  There was little reason for either candidates or 
voters to concern themselves with the problems of other communities, or to take the 
view that the serious problems of one community were national problems that all 
communities had an interest in solving.110   
 
74. The pull exerted by the communal system of representation had made people 
feel that the communal members elected under the 1970 Constitution by “national” 
voters were not really legitimate representatives of their own community.111  
Although the “cross-voting” system had to a certain extent induced moderation, 
through the need to appeal to other communities as well as the candidate’s own, it 
had not made any impact on the link between ethnicity and party.  For this reason 
Government mainly or exclusively by one party had inevitably become ethnic 
government.112 
 
75.  The Commission concluded that, if the people of Fiji wished to break out of 
this mould, they had to move “gradually but decisively” away from the communal 
                                                 

108 FCRC report, note 4, paras 2.342.59-2.60.  The Commission had also proposed that 
the House of Representatives should be known by its Fijian name, the Bose Lawa, but this 
recommendation was rejected by the JPSC: Report, note 34, para H.3. 

109 In reality, “open seats” were no different from the “common roll” seats proposed by 
the Indian political leaders in the period before independence, but the Commission wished to avoid 
the pejorative associations of that term.  See para 11 above. 

110 FCRC report, note 4, para 2.34. 

111 See para 12 above. 

112 FCRC report, note 4, paras 2.35-2.37. 
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system of representation, and also to adopt electoral arrangements which encouraged 
political parties to seek the support of other communities as well as their own.113 
The move should be gradual, because it would be difficult to move immediately to a 
system which did not reserve any seats for communities.  Some reserved seats 
should therefore be retained as a transitional measure.  The allocation should be 
based on the proportions in which the communities were represented in the 
population as a whole.114 
 

The international standards 
76. On the basis of a careful study prepared for it by Professor Michael Reisman 
of the Law Faculty of Yale University,115 the FCRC concluded that group political 
rights were not unlawful at international law if they did not violate the principle of 
equal suffrage, and were based on voluntary affiliation to a particular group.  
However, the permitted latitude for securing the political representation of racial or 
ethnic groups did not extend to arrangements which were explicitly and permanently 
racially-based, or had the intention or effect of reducing the voting power of a 
particular group.116 In view, however, of the “margin of appreciation” in the 
implementation of human rights norms allowed to states by the international 
standards, short-term differentiations based on race and ethnicity might be lawful if, 
historically, they had been generally accepted as the basis of political 
representation.117   
 
77. The Commission found that the Fiji system of communal representation had 
involved the compulsory allocation of voters to communal rolls on the basis of their 
ethnicity.  The purpose of maintaining at least some communal seats would be 
frustrated if this element of compulsion was not retained.  Accordingly, it 
emphasized the “transitional” nature of the remaining communal seats it 

                                                 
113 FCRC report, note 4, para 2.77 and recommendation 4 

114 FCRC report, note 4, para 3.116-3.117.  The Commission qualified its 
recommendation by stating that “some account should be taken of relevant historical and other  
factors”. These  included the past  generous representation of the general voters, and the fact that the 
one seat allocated to the small Rotuman community was out of proportion to their number.  

115 Fiji and the World, note 4, 181. 

116 FCRC report, note 4, paras 3.100 and 9.161-9.164.  The Commission noted that 
there was an example of communal representation within the South Pacific region which met the 
principles of both individual choice and equal suffrage: 

In New Zealand, Maori have the choice of registering on the Maori roll or the general roll.  
The number of Maori constituency seats is determined under a formula which takes account 
of the number of electors who choose to register on each roll.  The votes cast by Maori 
[electors] and by general electors for constituency members are therefore of equal value.  
Under the newly introduced mixed member proportional system of representation, no 
distinction is made between Maori electors and general electors in voting for the party of 
their choice. 

117 FCRC report, note 4, para 3.100. 
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proposed,118 recommended against the allocation of seats to groups or communities 
not already separately represented, but proposed some relatively minor remedial 
measures to ameliorate the consequences of the existing definitions of communities 
for voting purposes.119 
 

The allocation of reserved seats 
78. The FCRC took, as the starting point for the allocation of reserved seats 
among communities, the Bureau of Statistics projection of the total population as at 
31 December 1995. The following table compares the Commission’s proposed 
proportionate allocation, using the 1995 estimates, with that finally adopted, using 
the 1996 census figures 
 
 
 

 
      Fijians 

 
     Rotumans 

 
      Indians 

 
General voters 

 
 

 
% pop. 

 
% 
seats 

 
% 
pop. 

 
% seats 

 
% 
pop. 

 
% 
seats 

 
% pop. 

 
% 
seats 

 
   FCRC 

 
52.1* 
including 
Pacific 
Islanders 

 
48 

 
1.2* 

 
4 

 
43.5 

 
40 

 
3.2* 
excluding 
Pacific 
Islanders 

 
8 

 
    1997 
Constitution 

 
50.7 
excludin
g Pacific 
Islanders 

 
50 

 
1.2 

 
2.17 

 
43.7 

 
41.31 

 
4.4 
including 
Pacific 
Islanders 

 
6.52 

 
* Actual figures not available. Calculated on the assumption that the proportions of  
Rotumans and of other Pacific Islanders in the total population estimated in December 1995 
were the same as the proportions at the 1996 census. 
 
79. The table shows that, under both the FCRC proposals and the 1997 
Constitution, the Rotumans and the general voters obtained greater communal 
representation than justified by their number in the population.  Under the 
                                                 

118 See para 75 above.  See also FCRC report, note 4, para 9.157. 

119 FCRC report, note 4, paras 9.156-9.159 and 10.142-10.152 and recommendations 
254-256 and 288-291. Two remedial measures, abandonment of the 1990 Constitution requirement of 
registration in the Vola ni Kawa Bula (customary land register) as the criterion for registration as a 
“Fijian”, and provision for persons of mixed race to choose whether to belong for voting purposes to 
the community of their father or their mother, found their way into the 1997 Constitution. The JPSC 
did not accept the FCRC’s recommendation that Pacific Islanders should be returned to the Fijian 
roll, rather than being required to register on the general voters’ roll: JPSC report, note 34, para J.4. 
Section 55(3)-(6)of the 1997 Constitution, note 2,  implement  the FCRC recommendations that a 
person, any of whose progenitors in the male or female line is or was a native inhabitant of Fiji (other 
than Rotuma) and that a person of mixed descent should be allowed to register on the roll of  either 
his or her father or mother.  In doing so, s 55(6) makes what may be the unintended change of 
allowing a person of mixed Fijian/ Indian descent (of whom, however, there are very few) the option 
of registering as a general voter. Cf FCRC report, para 10.151 and recommendation 291.  
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Commission’s proposals,120 the Fijian and Indian communities shared the burden of 
this over-representation.  Under the 1997 Constitution,121 the larger total number of 
reserved seats means that the over-representation is less, but its burden falls mainly 
on the Indian community.  Even so, the fact that the allocation of reserved seats was 
no longer based on a substantial weighting for Fijians and had been agreed to by all 
communities was the aspect of Fiji’s new constitutional arrangements that won the 
general approbation of the international community and opened the way for Fiji to 
resume its membership of the Commonwealth. 
 

Open, as well as reserved, seats 
80. The FCRC proposed that, as a “decisive” step away from ethnic politics,  
most seats in the House of Representatives should no longer be reserved for 
particular communities but should become “open” seats.  Candidates for those seats 
should be elected by the voters of all communities.  All parties, whether or not 
ethnically based, should be eligible to compete for them by nominating candidates 
without regard to their ethnicity.  This would in itself induce at least some parties, 
both in their choice of candidates and in their policies, to make an appeal for the 
support of all communities. The beneficial effect of the open seats would be 
enhanced by changes to the voting system, including the method of turning  votes 
into seats and the basis for drawing the boundaries of the open seat constituencies, 
both of which are discussed below. 122 
 

The balance between communal and open seats 
81. In the FCRC’s view, the balance between communal and open seats was 
critical. The Commission recommended that approximately two-thirds of the seats in 
the House of Representatives should be open, and one-third should be reserved for 
communities.  In a House of 70, there should be 45 open and 25 reserved seats.  In 
its view, 

it would frustrate the whole purpose of creating open seats if in comparison with the 
number of open seats the number of reserved seats was too great.  If that situation 
were to eventuate, the demands of community would dominate.  Parties would have 
little inducement to become multi-ethnic in their membership and policies.123 

 
82. Although the JPSC had expressed itself as “generally agreeing” with the 
FCRC’s recommendation that the people of Fiji should move gradually but 
decisively away from the system of communal representation, it rejected the formula 
                                                 

120 The FCRC recommended that, out of a total of 25 reserved seats, 12 should be 
allocated to Fijians, including Pacific Islanders, 10 to Indians, 1 to Rotumans and 2 to general voters: 
FCRC report, note 4, para 9.165 and recommendation 260. 

121 The 1997 Constitution, note 2, s 51 allocates a total of 46 reserved seats as follows: 
23 to Fijians, 19 to Indians, 1 to Rotumans and 3 to general voters including Pacific Islanders. 

122 FCRC report, note 4, paras 9.148-9.153 and recommendation 252.  

123 FCRC report, note 4, para 9.155. 
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of 45 open and 25 reserved seats. Instead, it reversed the proportions.  In a House of 
71 members, 46 seats should be designated as reserved seats and 25 as open seats.124 
 Even so, the creation, for the first time, of at least some seats to be filled without 
regard, legally, to the ethnicity of either the candidates or the voters was a significant 
step. 
 
83. The effect of the balance between open and reserved seats actually adopted 
will have to be assessed in the longer term. At first sight it appears that, at the 1999 
elections, the change in the voting system about to be described, as well as 
identifiable political factors, had a much greater impact on the fortunes of particular 
political parties - and the acceptability for the time being of the outcome - than the 
composition of the House of Representatives itself.  However, when coupled with 
the right of political parties with 10% or more of the members in the House of 
Representatives to be included in the Cabinet, regardless of their political stance, the 
relatively small number of open seats, in relation to the number of reserved seats, 
may not provide the inducement to political moderation envisaged by the FCRC. 
 
 

The role of the voting system in encouraging multi-ethnic politics 
 
84. A second incentive for the emergence of multi-ethnic government in Fiji is 
the choice of a voting system intended to encourage co-operation at elections 
between moderate political parties based in different communities.  The 1997 
Constitution provides that the election of all members of the House of 
Representatives must be conducted under the preferential system of voting known as 
the alternative vote (AV).125  This requirement represents a departure from the 
former first-past-the-post system (FPP).  AV is a refinement of FPP that requires the 
voters to rank candidates in the order of their preference.  To be elected, a candidate 
must have a majority of the votes cast (ie a quota of 50% plus one of the total 
number of valid ballot papers) , rather than just a plurality (ie more votes than any 
other candidate).  
 
85. If, after the first preference votes have been counted, no candidate has 
reached the quota, the candidate with the lowest number of first preferences is 
eliminated, the ballot papers giving first preferences to the eliminated candidate are 
re-examined, and the second preferences they allocate to the candidates concerned 
who are still in the race are added to their first preference totals.  The process of 
elimination and addition of subsequent preferences to the totals of those who remain 
continues until a candidate reaches the quota. If all preferences are exhausted before 
that occurs, then the candidate with the highest total number of preferences is 
elected.126 
                                                 

124 JPSC report, note 34, paras H.9-H.10. 

125 1997 Constitution, note 2, s 54(1). 

126 FCRC report, note 4, paras 10.7-10.11.  
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Relevance of the voting system in ethnically divided societies 
86. The FCRC noted that, in the last twenty years or so, there had been intensive 
discussion  in many parts of the world about the extent to which particular voting 
systems were likely to bring about the equitable representation of a state’s different 
ethnic communities and give them the opportunity to participate in government. 
Experience had shown that, in ethnically divided societies, at least to begin with, 
political parties were likely to be mainly or exclusively ethnically based.  Because 
all political parties wished to maximise their chances of being elected or re-elected, 
the choice of voting system influenced the ways in which they were likely to behave. 
 
87. The Commission concluded that, in the circumstances of Fiji, electoral 
incentives were needed to reinforce accommodations reached by agreement among 
ethnic communities.  These incentives would be more efficacious if they took the 
form not only of seat pooling (ie the formation of pre- or post-election coalitions) 
but also of vote pooling (ie exchanges of votes across party lines to secure the 
election of candidates who could not expect to win if they received the votes only of 
members of their own community). 127 
 
 

The ability of AV to provide incentives for moderation and cooperation 
88. The FCRC assumed that, as long as parties remained largely ethnically 
based, they would be likely to continue nominating competing candidates, at least in 
the open seats.  However, by reason of the need to obtain more than 50% of the 
votes and the opportunity to indicate voter preferences, the AV voting system could 
encourage vote pooling through the trading of second or subsequent preferences 
between moderate parties in the two main communities.   
 
89. The Commission was satisfied that, in Fiji,  two pre-conditions for the 
successful operation of AV for this purpose could be met: 
 
• In both the main communities, there was likely to continue to be a 

multiplicity of parties, some moderate and some more extreme.  Only 
moderate parties would be likely to reach out for multi-ethnic support. But 
some voters might prefer to give their second or third preferences to 

                                                 
127 FCRC report, note 4, paras 10.18-10.22 and 10.31-10.38.  The Commission’s view 

that it was legitimate to choose a voting system likely to promote ethnic accommodation was bitterly 
criticised at a workshop held at ANU’s Research School of Pacific and Asian Studies in Canberra in 
January 1997.  See D G Arms, “Fiji’s proposed new voting system: a critique with counter proposals” 
in Lal and Larmour eds, Electoral Systems in Divided Societies: the Fiji Constitution Review, 
National Centre for Development Studies, Research School of Pacific and Asian Studies, The 
Australian National University, Canberra (Pacific Policy Paper 21) 1997, 97.  The reality is that the 
maintenance of the FPP system or the introduction of the Single Transferable Vote system (SVT) as 
proposed by the author, or indeed the introduction of any other voting system, would have the same 
tendency to affect the behaviour of political parties and thus the values likely to predominate. 



 

 59 

moderate parties in another ethnic community rather than more extreme 
parties in their own.  However, parties based in a single community still had 
a useful role to play in preventing multi-ethnic parties or coalitions from 
going too far in fostering the interests of any one community.  

• For the purposes of elections to fill the open seats, it would be possible to 
divide Fiji into reasonably heterogeneous constituencies comprising a mix of 
voters from the two main communities.  Only in these circumstances would 
parties be marginally dependent on obtaining a measure of support from 
both.128   

The 1997 Constitution provides that, in determining the boundaries of open seat 
constituencies, the Constituency Boundaries Commission must give consideration to 
“the principle that voters should comprise a good proportion of members of different 
ethnic communities”.129 
 
90. The FCRC contrasted the potentiality of AV to afford electoral incentives to 
moderation and cooperation with that of other voting systems.130  It concluded that, 
in view of the influence of the remaining reserved seats, 

AV is greatly to be preferred to either list system PR,131 or STV132, the proportional 
representation systems advocated in submissions. AV is also to be preferred to FPP, 
though we see FPP as more conducive to moderation and compromise than PR 
systems.  For this reason alone we favour the adoption of AV.  We also find that it 
adequately meets the other criteria we have adopted for judging electoral systems.133 

 

                                                 
128 FCRC report, note 4, paras 10.39-10.58. 
129 1997 Constitution, note 2, s 52(3)(c)(iv). 

130 FCRC report, note 4, paras 10.59-10.62. 

131 List system proportional representation - not to be confused with a mixed member 
proportional system. 

132 Single Transferable Vote. 

133 FCRC report, note 4, para 10.63.  The “other criteria” referred to owed a good deal 
to those set out in the New Zealand Report of the Royal Commission on the Electoral System (1986): 
See FCRC report, paras 10.25-10.27. 
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AV in multi-member or single member constituencies? 
91. All members of the House of Representatives are elected to represent single 
member constituencies.134  While acknowledging the perceived problems of AV, 
specially as to proportionality, in multi-member constituencies, the FCRC had 
nevertheless recommended that the 45 open seats it had proposed should be filled at 
elections in 15 three-member constituencies. It believed that these would encourage 
parties to put up multi-ethnic slates, not only across the country as a whole, but also 
in individual open constituencies.135  At a workshop held in Canberra in January 
1997, several commentators welcomed the  recommended choice of AV,136 but one 
of them severely criticised its use in multi-member constituencies.137  The upshot 
was a decision that all constituencies should be single-member.  For this purpose the 
larger Fijian provinces, which were entitled to elect two communal members, were 
subdivided into two constituencies.   
 

The 1999 general election 
92. There has not yet been time for the publication of analyses by political 
scientists of the effect of the AV voting system at the 1999 general election, 
particularly in relation to the trading of preferences.  However, in the writer’s eyes, 
the following features were significant. 
• The main parties contested the election as members of  multi-ethnic pre-

election coalitions: 
 -  the Fijian-based SVT with the Indian-based NFP and the general 

voter-based UGP; 
- the FLP (which, although representing only Indian communal 

constituencies under the 1990 Constitution had resolutely continued 
to proclaim itself as multiethnic) with the FAP and PANU, both 
Fijian-based. 

The coalition linking the SVT, NFP and UGP appears to have been 
unpopular with some former supporters of all three parties.138  In contrast, 
the pre-election coalition arrangements of the FLP, FAP and PANU seem to 
have enhanced their appeal to the electors. 

• The leaders of all the main parties chose to stand for open rather than 
communal seats. 

• Of the 18 FLP members elected to open seats, 11 appear from their names to 

                                                 
134 1997 Constitution, note 2, s 50. 

135 FCRC report, note 4, paras 10.87-10.88 and 10.115 

136 Donald L Horowitz “Encouraging electoral accommodation in divided societies” 
and Ben Reilly, “Constitutional engineering and the alternative vote in Fiji: an assessment” in 
Electoral Systems in Divided Societies, note 127, 39 and 73. 

137 Reilly, note 136, 83-89. 

138 Mahendra Chaudhry, Leader of the FLP, made an election issue of the political 
alliance between the NFP and the SVT, led by Sitiveni Rabuka, the leader of the 1987 coups. 
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come from the Indian community, 6 from the Fijian community and one 
from the general voters’ community, thus vindicating the party’s claim to be 
genuinely multi-ethnic.   

• Of the 71 members of the House of Representatives, 34 (47.9%) seem to 
come from the Fijian community, 31 (43.7%) from the Indian community, 
one from the Rotuman community (1.4%) and 5 from the general voters’ 
community (7%).  The proportions are very close to those of each 
community in the total population.139 Remarkably, not one media account of 
the election results seen by the writer had made this calculation.  Already the 
interest seems to have shifted from the balance among ethnic groups to the 
balance among political parties. 

• The failure of the NFP to win any seats, despite receiving a significant share 
of the vote, is potentially worrying in terms of proportionality, and the 
consequence that the Opposition has no Indian members. 

• The FLP election success seems to be attributable not only to its 
commitment to multi-ethnic politics but also to its populist election 
programme of no asset sales or public sector job losses and social justice for 
all, the “time for a change” syndrome and the lack of anything seen as new 
or appealing in the SVT/NFP/UGP programme. 

 

The prospects for multi-ethnic government 
93. Taken as a whole, the features just described seem to indicate that a cultural 
basis for multi-ethnic government in Fiji is beginning to emerge.  It remains to be 
seen whether the spirit of accommodation evident in the conduct and outcome of the 
1999 general election can outlast the period of euphoria generated by the enactment 
of the 1997 Constitution.  The Constitution itself has structural weaknesses: the high 
number of reserved seats in the House of Representatives, in proportion to the 
number of open seats, and the entitlement of all parties with at least 10% of the 
members of the House to be included in the Cabinet, regardless of their willingness 
to be conciliatory.  In the short term, much will depend on the sensitivity and 
competence of the Chaudhry Government in dealing with difficult issues like the 
renewal or otherwise of ALTA leases, and the ability of the economy to recover 
sufficiently to enable that Government to implement its election promises. In the 
longer term, the issue will be whether Fijians  perceive themselves as sharing 
equitably in government and other aspects of the service of the State, and in the 
prosperity of the country as a whole. 
 
 

Constitutional recognition of different languages and cultures, a 
common identity, and the role of an indigenous institution 
 
94. The Republic of the Fiji Islands gives constitutional recognition to the 
existence of  a national society made up of communities with different languages, 
                                                 

139 See para 8 above. 
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religions and cultures, the need to encourage the sense of a common identity, and the 
special role of the most treasured institution of the indigenous people, the Bose Levu 
Vakaturaga. 
 

A common name  
95. The English word “Fiji” is a corruption of the Fijian word “Viti”.  Because 
the word “Fijian” has always been used exclusively to describe the indigenous 
people of the island group, there was no description which other citizens of Fiji 
could use to indicate that they, too, belonged to that country. The submissions had 
emphasized the need for a common name. The FCRC recommended that this should 
be “Fiji Islander”.  To provide a firm basis for its use by all citizens, the name of the 
State itself should be “the Republic of the Fiji Islands”.140   The term “Fiji Islander” 
appears slowly to be coming into use as a description encompassing all citizens. 
 

Languages 
96. The FCRC described as “misguided” the colonial government’s approach 
that Fijians and Indians should learn a foreign language, English, as the means of 
communicating with one another.  Because comparatively few people had a 
command of more than basic English, this policy had hindered real communication 
among members of different communities and understanding of each other’s 
cultures. In country  areas, however, people were often fluent in each other’s 
languages, an accomplishment appreciated not only for its practical benefits but also 
as an indication of goodwill.  Without detracting from the importance of learning 
English as  the world’s most widely spoken language, members of all communities 
should be encouraged to learn one another’s languages, particularly Fijian.141 
 
97. On the Commission’s recommendation,142 s 4(1) of the Constitution provides 
that 

The English, Fijian and Hindustani languages have equal status in the State. 
The Constitution itself was adopted in English but translations in Fijian and 
Hindustani are to be available.143  The official language of Parliament is English, but 
a member of either House may address the person presiding in Fijian or 
Hindustanti.144  The Constitution also provides that  
                                                 

140 FCRC report, note 4, paras 5.5-5.8 and recommendations 11 and 13;  1997 
Constitution, note 2,  s 1.  

141 FCRC report, note 4, paras 5.17-5.22 and recommendation 17.  Within days of the 
publication of the report, some of the bodies running Indian schools (for the most part open to 
students of any ethnicity) had announced that Fijian would become a compulsory subject. 

142 FCRC report, note 4, paras 5.22-5.24 and recommendations 18 and 19.   

143 1997 Constitution, note 2, s 4(2) and (3). Cf  FCRC report, note 4,  para 5.26 and 
recommendation 21 that the Constitution should be adopted in all three languages.  

144 1997 Constitution, note 2, s 74(1).  Cf  FCRC report, note 4, para 5.25 and 
recommendation 20 that Fijian and Hindustani should have equal status with English in the 
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Every person who transacts business with: 
(a) a department; 
(b) an office in a state service; or 
(c) a local authority; 
has the right to do so in English, Fijian or Hindustani, either directly or 
through a competent interpreter.145 

In addition, arrested or detained persons, persons charged with an offence and 
parties to civil proceedings have rights to various types of information and 
communication “in a language that he or she understands”.146  Finally, in the Bill of 
Rights, “primary language” has been added to the list of forbidden grounds of 
discrimination.147 
 

Religion and the State 
98. Some indigenous Fijians proposed that the Constitution should declare Fiji to 
be a Christian state. The FCRC commented that this proposal said more about the 
Fijian sense of identity than about the constitutional effect of such a declaration.  
Those who supported the proposal argued that it was unobjectionable because 
people of other faiths would retain their freedom to practise them, but those who 
opposed the proposal saw it as unnecessarily divisive.  The FCRC recommended 
that the Constitution should maintain the separation of church and state, while 
reflecting the importance of Christianity and all other spiritual traditions present in 
Fiji.148 
 
99. This recommendation was implemented sensitively in s 5 of the 1997 
Constitution: 

Although religion and the State are separate, the people of the Fiji Islands 
acknowledge that worship and reverence of God are the source of good government 
and leadership. 

Less sensitivity was shown in the drafting of the preamble to the Constitution.  As a 
whole, it largely conforms with a draft recommended by the FCRC.149  This had 
referred to “the adoption and enduring influence of Christianity”. In the final 
version, this became a reference to “the conversion of the indigenous inhabitants of 
these islands from heathenism to Christianity ...” .  The reference to “heathenism” 

                                                                                                                                    
proceedings of Parliament. 

145 1997 Constitution, note 2, s 4(1).  See also FCRC report, note 4, paras 5.23-5.24 
and recommendation 19. 

146 FCRC report, note 4, paras 7.155-7.157 and recommendations 124, 125 and 126(c); 
1997 Constitution, note 2, ss 27(1)(a) and (3)(a), 28(1)(b) and 29(6), (7) and (8). 

147 FCRC report, note 4, para 7.283 and recommendation 174;  1997 Constitution, note 
2, s 38(2)(a). 

148 FCRC report, note 4, paras 3.120-3.122 and recommendation 9(g).  For the full text 
of recommendation 9, see para 51 above. 

149 FCRC report, note 4, paras 5.34-5.41 and recommendations 22-25. 
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has been seen as having a pejorative connotation for non-Christian communities.150  
However, the Preamble retains the acknowledgment that other faiths, along with 
Christianity, have contributed to the spiritual life of Fiji.  In addition, the Bill of 
Rights fully protects individual and group  rights to freedom of conscience, religion 
and belief.151 
 

The right to education 
100. The FCRC proposed that the existing right of religious communities to 
establish, maintain and manage places of education152 should be expanded into a 
separate right enjoyed also by ethnic,social, linguistic and other communities.153  In 
its final form the new right to education reads as follows: 

(1) Every person has the right to basic education and to equal access to 
educational institutions. 
(2) Every religious community or denomination and every cultural or social 
community has the right to establish and maintain places of education and to 
manage them, whether or not it receives financial assistance from the State. 
(3) The admission policy of a place of education referred to in subsection (2) 
may be administered on the basis of the need to maintain its special character, but, 
subject to that, those concerned with its management must ensure that it is open to 
all qualified students without discrimination on any ground prohibited by this 
Constitution. 
(4) Nothing contained in, or done under the authority of, a law prescribing 
standards or qualifications for educational institutions is inconsistent with this 
section to the extent that the requirements of the law are reasonable and just in a free 
and democratic society. 154 

 
 

The constitutional role of the Bose Levu Vakaturaga 
101. Though not an indigenous body, in the sense of originating in custom, the 
BLV, constituted under the Fijian Affairs Act as the “Great Council of Chiefs” 155 is 
                                                 

150 Lal, note 14, 88. 

151 1997 Constitution, note 2, s 35. 

152 1990 Constitution, s 12(2). 

153 FCRC report, note 4, paras 7-186-7.188 and  7.193-7.196; recommendations 133-
136. 

154 1997 Constitution, note 2, s 39. 

155 Cap.120 Ed 1978, s 3 (1).  The Act is a consolidation of various earlier ordinances. 
 The Council is to consist of such number of appointed, elected and nominated persons as prescribed 
by regulations made under the Act.  Under the Fijian Affairs (Great Council of Chiefs) Regulations 
1993 (which replaced regulations of 1966 under which the Council had about 100 members), the 
Council consists of  
(a) the President and Vice-President, the Prime Minister and the Minister of Fijian Affairs ( as 
ex officio members); 
(b) 6 chiefs (defined as any person enrolled in the principal mataqali [land-owning group] of a 
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 the institution most highly-valued by Fijians.   The Council was created by the 
colonial government as an avenue through which it could seek the views of Fijian 
chiefs and other leaders on questions, recommendations and proposals for the 
benefit, good government and well-being of the Fijian people.156  
 
102. The significance of the existence of a separate system for the governance of 
the Fijian people is considered below.157  This section of the paper describes the 
constitutional role of the BLV.  This dates back to the 1970 Constitution, has since 
assumed greater prominence, both formally and informally, and now includes 
functions affecting not only Fijians but the nation as a whole.  For that reason, the 
FCRC proposed that the Constitution should not merely “recognise”158 the BLV, but 
also specify its composition, functions and powers.159 The JPSC rejected this 
proposal, preferring that these matters should continue to be dealt with under the 
Fijian Affairs Act.160  Section 116 of the 1997 Constitution161 now makes an explicit 
link between the BLV thus constituted and its constitutional functions. 
 

(a) Approval of the Constitution 
103. The Preamble of the 1997 Constitution acknowledges, as the most recent of 
the significant events in Fiji’s “unique constitutional history”, 
 

... the conferral by the High Chiefs of Fiji in their abundant wisdom of their 
blessings and approval on this Constitution.162 

As a step prior to the making of the Constitution, there is, naturally, no provision in 
the Constitution itself for its approval by the BLV.   Nor is such approval required 

                                                                                                                                    
yavusa[ piece of land] in the register of native land owners [Vola ni Kawa Bula] under the Native 
Lands Act) appointed by the Minister of Fijian Affairs, 3 of them after consultation with the 
President; 
(c) 42 members elected to represent the 14 Fijian provinces; 
(d) 2 members appointed by the Rotuma Island Council; 
(e) Major General Sitiveni Ligamada Rabuka (in his personal capacity). 

156  The BLV can consider matters referred to it by the Minister or the Fijian Affairs 
Board.  The Board is a smaller statutory body constituting a link between the Minister of Fijian 
Affairs, the Fijian members of the House of Representatives and the BLV. It has recommendatory  
and, subject to the approval of the Minister, regulation-making powers: Fijian Affairs Act, ss 4-6; 
Fijian Affairs (Fijian Affairs Board) Regulations, 1996. 

157 See paras 143-156 below. 
158 1990 Constitution, s 3. 
159 FCRC report, note 4, paras 9.12-9.33 and recommendations 205-213.  
160 JPSC Report, note 36, paras F.1-F.2. 
161 Note 2. 
162 Note 2, third paragraph of the Preamble, subpara (f). 
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for the amendment of the Constitution.163   However, there would be a strong 
argument that, as a matter of constitutional convention, any amendments should not 
only be made in the required manner and form, but should also be submitted for the 
approval of the BLV.   
 
(b) Appointment of the President 
104. The 1997 Constitution retains provision for the appointment of the President 
by the BLV,164 makes provision for that body to appoint a Vice-President,165 and 
introduces the requirement that, in making both appointments, the BLV must first 
consult with the Prime Minister.166   
 
105. There is no constitutional provision as to the ethnicity of the President or 
Vice-President. The Constitution implements the FCRC’s recommendations that the 
 President should be seen as symbolising the unity of the State, and that candidates 
for both offices must be citizens who have had a distinguished career in any aspect 
of national or international life, whether in the public or private sectors, and must 
have the qualifications required of candidates for election to the House of 
Representatives.167 
 
c. Power to recommend appointment of some members of the 
Senate   
106. Under the 1997 Constitution, the Senate continues to be a wholly appointed 
body.168  It consists of 32 members appointed by the President, 14 on the advice of 

                                                 
163 1997 Constitution, note 2, ss 190-192.  See further paras 161-162 below. 
164 As under s 31 of the 1990 Constitution. 
165 Instead of the two persons required to be designated under s 33 of the 1990 

Constitution to serve if required, in order of priority, as Acting President. 
166 1997 Constitution, note 2, s 90.  Under s 93, the BLV also has power to remove the 

President or Vice-President from office on receiving from the Prime Minister, with or without 
recommendations,  a report by an investigatory tribunal established by the Chief Justice. The JPSC 
rejected the FCRC’s recommendation,  made with strong support from all communities, that the 
President should be required to be an ethnic Fijian. It also rejected the FCRC’s further  
recommendations that the Vice-President should be required to be a member of another community, 
the BLV should nominate  between 3 and 5 candidates for the office of President, each candidate 
should choose his or her own running mate who would become Vice-President,  and the offices  
should be filled at elections among the members of the House of Representatives and the Senate 
(which should itself be an elected body),  sitting together as an electoral college: FCRC report, note 4, 
paras 9.51-9.73 and recommendations 220-225; JPSC report, note 34, paras G.11, G13 and G.14. 

167 FCRC report, note 4, paras 9.42-9.44 and 9.54-9.56 and recommendations 217 and 
221. It appears that the constitutional criteria do not necessarily exclude the continuing application of 
the criteria approved by the BLV for the selection of persons as President or Acting President under 
the 1990 Constitution.  Among other things, such persons were required to be “Fijians” of chiefly 
birth or chiefly descent.   However, the requirement of prior consultation with the Prime Minister may 
militate against the continuing application of that criterion, at least in respect of one of the two 
offices. 

168 The JPSC “totally rejected” the FCRC’s recommendation that the members of the 
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the BLV, 9 on the advice of the Prime Minister, 8 on the advice of the Leader of the 
Opposition, and 1 on the advice of the Council of Rotuma.169  As a House of review, 
it can delay but not block Bills passed by the House of  Representatives.170  Its chief 
importance lies in the fact that, since 1970, the members appointed on the advice of 
the BLV have had, in effect, a power of veto over any amendments to certain 
enactments protecting the rights of the Fijian and other communities.171  The nature 
of these enactments and their constitutional  entrenchment is discussed below.172 
 
d. Role in promoting the well-being of the nation as a whole 
107. The FCRC noted that submissions from members of all communities 
expressed their respect for the BLV, its pre-eminent role in Fijian affairs and its 
beneficial influence in promoting not only the well-being of indigenous Fijians, but 
also that of the nation as a whole.173  It is significant that, in his inaugural address to 
the nation, Prime Minister Chaudhry announced that, as soon as his Cabinet was 
appointed, he would be asking the Minister for Fijian Affairs to convene a meeting 
of the BLV at the earliest opportunity so that he could present his Cabinet to it as a 
mark of respect.174 
 

The right to equality before the law and freedom from unfair 
discrimination 
 
108. The Constitution contains a Bill of Rights which binds the legislative, 
executive and judicial branches of government at all levels: central, divisional and 
local; and all persons performing the functions of any public office.175  The 
constitutionally protected rights include that to equality, expressed in the following 
terms:  

(1) Every person has the right to equality before the law. 
(2) A person must not be unfairly discriminated against, directly or indirectly, 

                                                                                                                                    
Senate be elected by all voters in each of Fiji’s 14 traditional provinces - a proposal which would 
have facilitated a move away from the use of the provinces as constituencies for the election of the 
Fijian communal members in the House of Representatives.  See FCRC report, note 4, paras 9.169-
9,170 and 9.177-9.180, and recommendations 263 and 266; JPSC report, note 34, paras H.13 and 
H.14. 

169 1997 Constitution, note 2, s 64(1). 
170 1997 Constitution, note 2, ss 47-49. 
171 1970 Constitution, s 68(2); 1990 Constitution, s 78(1) and (2); 1997 Constitution, 

note 2, s 185(1) and (2). 
172 See further paras 133-151 and 157-160 below. 
173 FCRC report, note 4, para 9.12. 
174 The Fji Times, 20 May 1999, 3. 
175 1997 Constitution, note 2, s 21(1). 
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on the ground  of his or her: 
(a) actual or supposed personal characteristics or circumstances, 

including race, ethnic origin, colour, place of origin, gender, sexual 
orientation, birth, primary language, economic status, age or 
disability; or 

(b) opinions or beliefs, except to the extent that those opinions or 
beliefs involve harm to others or the diminution of the rights or 
freedoms of others; 

or on any other ground prohibited by this Constitution. 
(3) Accordingly, neither a law nor an administrative action taken under a law 
may directly or  indirectly impose a disability or restriction on any person on a 
prohibited ground. 
... 176 

 
109. The provision replaces an earlier one, included in both the 1970 and 1990 
Constitutions, prohibiting the making of laws or the taking of administrative action 
that was “discriminatory”.177. The FCRC noted that the definition of 
“discriminatory” had three elements: 

• Some persons, described by reference to a prohibited ground of 
discrimination [such as “race” or “sex”], are treated differently from others 
described by reference to the same ground, for example “Fijians” are 
treated differently from members of other races, or “women” are treated 
differently from “men”. 

• The different treatment is attributable wholly or mainly to that ground, for 
example the fact that the persons concerned are “Fijians” or “women” is the 
sole or main reason for the different treatment. 

• The different treatment places disabilities or restrictions on the persons 
concerned, or accords them privileges or advantages.  For example 
“Fijians” are subject to restrictions that do not apply to members of other 
races, or “men” have privileges not accorded to “women”. 178 

 
110. The Commission emphasized that, unless the second and third elements were 
also present, the mere fact that some people were treated differently from others did 
not mean that either group had been treated in a discriminatory manner.  It 
recommended that the Constitution should retain the elements of the existing test of 
what was discriminatory, but should express it more simply and clearly.179  Although 
the drafting of the provision eventually included in the 1997 Constitution differs 
considerably from that of the provision put forward by the Commission,180 its 
                                                 

176 1997 Constitution, note 2, s 38(1)-(3). 
177 1970 Constitution, s 15(1) and (2); 1990 Constitution, s 16(1) and (2). 
178 FCRC report, note 4, para 7.280. 
179 FCRC report, note 4, para 7.281 and recommendations 172 and 185. 
180 The provision actually adopted differs from the FCRC’s draft in four main respects. 

 First, the Commission considered that “equality before the law”  (emphasis added) usually  expressed 
the principle that  court processes must be fair and be applied equally, while “equality  under the law” 
(emphasis added) expressed the principle that the substantive content of the law itself should be fair 
and not discriminatory.  It recommended  that a right to “equality before the law” should be included 
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overall effect appears to be substantially the same.    
 
111. In any event, like the FCRC’s draft, the provision, or in some cases another 
provision of the Constitution, expressly permits laws dealing with certain specified 
matters to accord different treatment to distinct groups within Fiji society. In some 
cases, these groups are identified by reference to an expressly prohibited ground of 
unfair discrimination, ie their “race” or “ethnic origin”.   In others the distinguishing 
feature of the group  is not an expressly forbidden ground of unfair discrimination, 
or is not mentioned at all.  However, in view of the open-ended nature of the 
grounds upon which unfair discrimination is now forbidden,181 there is a need to 
reconcile, in one way or another, the positive authorisation of different treatment in 
respect of certain specified matters with the general prohibition of unfair 
discrimination. 
 
112.  The matters specifically provided for in this context are as follows: 

• the application of the personal law of a community; 
• social justice and affirmative action for disadvantaged groups or 

categories of persons; 
• the recognition of the land, fishing rights and chiefly rank of 

members of the Fijian, Rotuman and Banaban communities;  
• the governance of Fijians, Rotumans and the Banaban community; 

                                                                                                                                    
in a provision for the fair trial of both criminal and civil cases, and that the Constitution should affirm 
the right to “equality  under the law”in conjunction with the right to freedom from discrimination on 
any prohibited ground.  See FCRC report, note 4, paras 7.150-7.151 and 7.277-7.278 and 
recommendations 120 and 171.   The 1997 Constitution does not refer to a right of “equality  before 
the law” in the context of a right to a fair trial, but, instead, refers to that right, rather than to a right of 
“equality under the law” in the context of freedom from unfair discrimination. 

Secondly, the FCRC proposed the inclusion in what became s 38(3) of the 1997 Constitution 
of a reference not only to a law whose effect is to “impose a disability or restriction” but also to one 
whose effect is to “confer a privilege or advantage” on any person on a prohibited ground.  The 
omission is puzzling, because both descriptions appear in s 38(7)(c).  Cf FCRC report, 
recommendation 185, subs (2). 

Thirdly, the FCRC draft  made express provision permitting the right to equality and 
freedom from discrimination to be limited “for the purpose of imposing a disability or restriction or 
conferring a privilege or advantage on a person or group on a prohibited ground, but only if, having 
regard to its nature and to special circumstances pertaining to the person or group, the limitation is 
shown to be reasonably justifiable in a democratic society”.  Section 38 of the 1997 Constitution does 
not contain any express provision to this effect.  Instead, justifiable distinctions in the treatment of 
persons on what would otherwise be a prohibited ground are presumably permitted on the ground that 
such distinctions do not constitute “unfair” discrimination under s 38(2).  Cf FRCR report, para 7.279 
and recommendation 185, subs (6). 

Fourthly, the Commission recommended that the prohibited grounds of discrimination 
should not be open-ended: FCRC report, para 7.286 and recommendation 174.  However, the 
reference in s 38(2)(a) to “actual or supposed personal characteristics or circumstances, including ...” 
(then follows a list of specific personal characteristics or circumstances) makes the grounds on which 
unfair discrimination is prohibited virtually unlimited.  Moreover unfair discrimination is also 
prohibited “on any other ground prohibited by the Constitution”.    The effect of this provision is 
unclear. The writer has not found any other provision expressly prohibiting unfair discrimination on a 
particular ground. 

181 See note 180: “Fourthly, ...”. 
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and 
• the application of other customary laws. 

The following sections of this paper describe the kind of constitutional provision 
that has been made for each of these purposes and the extent, if any, to which it has 
been necessary, for that purpose, to modify the application of the right to equality 
under the law and freedom from unfair discrimination. 
 
 

The application of the personal law of a community 
 
113. Section 38(7) of the 1997 Constitution provides that a law is not inconsistent 
with s 38(1), (2) or (3)182 on the ground that it 

... 
(e) makes provision with respect to adoption, marriage, divorce, burial, 

devolution of property on death or other like matters as the 
personal law of any person or the members of any group; 

but only to the extent that the law is reasonable and justifiable in a democratic 
society. 

The FCRC had noted that provision for recognising  personal law based on the 
religion or culture of the community concerned183 had not only been included in 
both the 1970 and 1990 Constitutions, but was a common form provision appearing 
in most, if not all, of the independence constitutions of former British colonies.  It 
had pointed out, however, that the recognition of personal law will sometimes give 
rise to important policy issues, including, in particular, the way it treats women and 
children.  For that reason, such law should be shown to be reasonably justifiable in a 
democratic society.184  
 
 

Social justice and affirmative action 
 
114. Section 44 of the 1997 Constitution directs Parliament to make provision for 
achieving “effective equality of access”  to social justice and affirmative action 
programmes for “all groups or categories of persons who are disadvantaged”.185  The 
relevant provisions are reproduced in Appendix C. They replaced provisions of the 
1990 Constitution which had required affirmative action programmes to be taken for 
the benefit of indigenous Fijians and Rotumans and had set racial quotas, or had 
                                                 

182 See para 108 above. 
183 In countries with significant Muslim communities, the legal system often provides 

for the application of their personal law.  Under private international law rules, the common law, too, 
may recognise the personal law of  individuals linked by a connecting factor to the legal system of 
another country. 

184 FCRC report, note 4, para 7.312 and recommendation 184. 
185 1997 Constitution, note 2, s 44(1). 
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otherwise sought to ensure special opportunities, for the employment of members of 
those communities in the state services.186  These earlier provisions had widely been 
seen as discriminating against members of other ethnic communities.  On their face, 
the new provisions are non-discriminatory, not only as between Fiji’s difffferent 
communities but also as between women and men. They are designed to meet a 
number of needs identified by the FCRC.187 

 

The perceptions of injustice among communities and groups 
115. The FCRC had explained that the introduction of the 1990 provisions 
benefiting indigenous Fijians and Rotumans had been a response to their perception 
that they were lagging behind in some sectors, notably education, commerce, and 
participation at the higher levels of the public service.  The Commission stressed 
that, like other Pacific Island peoples, Fijians and Rotumans had been faced with the 
need to make great adjustments as they moved from their traditional subsistence 
economy to the money economy, but expressed confidence in their ability to harness 
their traditional collective, as well as their individual, energies in order to play a full 
part in the country’s social and economic life. 188 
 
116. However, other communities, too, had special concerns. Those of the Indian 
community included the uncertainty about whether the agricultural leases soon to 
expire would be renewed; the significant drop in the number of Indians in the public 
service, including the police, especially at the higher levels, and their almost total 
absence from the armed forces; the growing poverty among some sections of the 
Indian community; and the bitter disappointment suffered by able Indian students 
from poor families who had not been awarded one of the relatively few scholarships 
available for that community, but saw Fijian students who had obtained lower marks 
receive scholarships, without regard to whether or not their families could afford to 
give them tertiary education. 189  The general voters included the Pacific Islands 
communities in Fiji, some of whom did not have security of tenure over the land on 
which they were living and were among the most disadvantaged in the country. 190  
 

                                                 
186 1990 Constitution, ss 21, 124(4) and (5), 127(11) and (12), and 128(2).  See FCRC 

report, note 4, paras 8.5-8.11. 
187 FCRC report, note 4, para 8.4. 
188 FCRC report, paras 8.12-8.21.  The FCRC emphasissed that tensions would have 

arisen even if the Fiji Islands had not become the home of other ethnic communities and mentioned 
some of the factors that had given rise to what were perhaps exaggerated perceptions of their relative 
wealth.  It also set out an analysis of the techniques successfully adopted by Fiji Pine Limited to 
bridge the gaps between the perceptions, from a traditional viewpoint, of Fijian landowners and the 
realities of modern commercial profitability. 

189 FCRC report, note 4, paras 8.22-8.27. 
190 FCRC report, note 4, para 8.28.  The Commission also described the gender 

inequalities affecting women as identified  in the submissions: paras 8.29-8.32. 
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The need for social justice and affirmative action programmes 
 117. The Commission noted that, in all multi-ethnic societies, there was a 
tendency for different ethnic groups to engage in different occupations, have 
different levels of education, and receive different incomes.  These differences often 
stemmed from their different cultural attitudes, but might also have been the result 
of barriers imposed by the dominant group in society, sometimes as a result of racial 
discrimination.  The Commission continued as follows: 

The concern with ethnic inequalities is a reflection of the broad concern most 
governments have about social inequalities. However, social scientists have 
identified at least two reasons why ethnic inequalities may be more dangerous: 
• Differences among ethnic groups tend to be seen as an indication of 

differences in opportunities, proof that society has allocated access to 
education, employment and other opportunities unfairly. 

• When ethnic differences lead to ethnic conflict, the result is often more 
disruptive to the social order than conflicts between the wealthy and the 
poor. 

The conclusion of one commentator is that: 
no democratic political system can long tolerate a social order in which the 
major educational, income and occupational divisions are along ethnic 
lines. The question is not whether but how these divisions can be 
bridged.191 

 
118. The Commission concluded that there was a strong need for the Government 
of the Republic of the Fiji Islands to put in place programmes aimed at reducing 
inequalities between different ethnic communities, specially those relating to the 
educational qualifications and participation at all levels of commercial activity of 
indigenous Fijians and Rotumans.  At the same time, poverty was not distributed on 
the basis of ethnicity (or gender).  It was necessary to achieve social justice, as well 
as ethnic justice, in the Fiji Islands.  The question was not whether one purpose was 
more meritorious than the other, but what proportion of the total available resources 
should be devoted to each.192  This paper has already described the way in which the 
Compact in the 1997 Constitution requires the allocation of resources for affirmative 
action and social justice programmes to be “broadly acceptable to all 
communities”.193 
 

Duty to put in place social justice and affirmative action programmes 
119. The formulation of the new s 44(1) is significant in the following respects.  
First, like s 21 of the 1990 Constitution which it replaced, it lays upon Parliament194 

                                                 
191 FCRC report, note 4, paras 8.35-8.36. 
192 FCRC report, note 4, paras 8.37-8.39 and recommendation 191. 
193 1997 Constitution, note 2, s 6(k), reproduced in Appendix B.  See also para 59 

above. 
194 See Appendix C. The FCRC thought that the duty to establish programmes should 

be laid upon “the Government of the Republic of the Fiji Islands”, because the parliamentary system 
of government was based on the expectation that the government of the day would command the 
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a positive duty, as distinct from a discretion, to make provision for programmes for 
the purposes specified.   
 
120. Secondly, in contrast to both the 1990 provision195 and the draft put forward 
by the FCRC as a basis for discussion196, s 44(1) makes no specific mention of “the 
Fijian and Rotuman people” or “other ethnic communities”. The programmes must 
be designed to achieve the desired goals “for all groups or categories of persons who 
are disadvantaged”.  This neutral formula avoids both the positive and the negative 
political implications of maintaining the specific reference to the Fijian and 
Rotuman peoples who had originally been the sole beneficiaries of Parliament’s duty 
to put in place affirmative action programmes.197 In substance it gives effect to the 
FCRC’s proposal to do away with any distinction between “affirmative action” for 
ethnic communities and “social justice” for other disadvantaged groups.198 The 
formula also has implications for the way in which programmes for particular 
“groups or categories of persons who are disadvantaged” are to be reconciled with 
the right to equality before the law and freedom from unfair discrimination,199 a 
matter discussed below.200 
 
121. Thirdly, s 44(1) refers to programmes designed to achieve for their 
beneficiaries “effective equality of access” to the listed opportunities, amenities and 
services.  The FCRC explained the various ideas intended to be conveyed by that 
expression: 

• The words “effective equality” indicate that the object is equality of 
result, not equality of opportunity.  It gave, as an example, the need 
for qualified children from the remoter areas to have practical means, 
as well as the theoretical opportunity, of obtaining  access to 
secondary education.201 

• “Access” did not mean only the initial entry into an educational 
institution, a job or a commercial venture.  It included the ongoing 
support, financial and otherwise, necessary to achieve an equality of 

                                                                                                                                    
necessary majority both to enact the legislation establishing a particular programme and to secure 
approval for its funding in each financial year: FCRC report, note 4, para 8.56. 

195 See para 114 above. 
196 FCRC report, note 4, para 8.55 and recommendation 204. 
197 1990 Constititon, s 21.  For a discussion of the effect of this provision and its 

relationship to other relevant provisions of the 1990 Constitution, see FCRC report, note 4, paras 8.5-
8.11. 

198 FCRC report, note 4, paras 8.60 and 8.62 and recommendation 193. 
199 See paras 108-112 above. 
200 See paras 128-130 below. 
201 FCRC report, note 4, para 8.64. 
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result.202 
The meaning of “effective equality of access” to the service of the State is discussed 
below.203 
 
122. Fourthly, the mandated programmes are those designed to achieve effective 
equality of access to  

(a) education and training; 
(b) land and housing; and 
(c) participation in commerce and in all levels and branches of service of the 

State. 
 
In contrast to the FCRC draft,204  the list of purposes is not open-ended.205 The 
section does not, however, prevent Parliament, in the exercise of its ordinary 
legislative power,206 from making provision for  programmes for other aspects of 
social justice or affirmative action, for example access to publicly-funded health 
care or old age benefits.  Such programmes would not, however, need to be subject 
to the conditions,207 nor would they benefit from the protections,208 provided for in s 
44.  
 
123. As to the selection of the specified goals, the FCRC saw “education and 
training”, “land and housing” and “participation in commerce and in all levels and 
branches of service of the State” as “obviously” deserving special mention. The 
Commission added that the inclusion of a reference to “land” as well as 
“participation in commerce” signalled that the need of the Indian community for 
access to land was as much a national issue as the need of the Fijian and Rotuman 
communities for access to participation in commerce.209  However, it pointed out 
                                                 

202 FCRC report, note 4, paras 8.65-8.66.  See also the discussion in paras 127 and 
129-130 below of the circumstances in which a programme itself comes to an end, as distinct from its 
application to a particular individual. 

203 See para 124 below. 
204 Note 196. 
205 The FCRC had proposed that the duty to establish  programmes “which are 

reasonable and necessary” should extend not only to the specific social goods mentioned, but also to 
“other opportunities, amenities or services essential to an adequate standard of living”: draft, note 
196, subs (1)(d).  While there is probably a certain logic in not laying an open-ended duty upon 
Parliament to make provision for social justice and affirmative action programmes, the provision does 
not have the  effect intended by the FCRC of requiring all affirmative action and social justice 
programmes to be specifically authorised by an Act conforming with the constitutional requirements.  
As to the significance of the proposed (but unimplemented) requirement that programmes should be 
“reasonable and necessary”, see FCRC report, note 4, paras 8.58-8.59. 

206 1997 Constitution, note 2, s 45. 
207 See further paras 125-127 below. 
208 See further paras 128-130 below. 
209 FCRC report, note 4, paras 8.67 and 8.69.   
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that 
... effective equality of access to land does not mean that all communities should 
become landowners. The objective will have been achieved even if most Fijians are 
landowners and most Indo-Fijians are tenants, as long as Indo-Fijians as a 
community, are not excluded from reasonable, though not necessarily proportionate, 
participation in land-based activities.210 

Section 44(10) of the 1997 Constitution defines “service of the State” 
comprehensively, except that it excludes service as a member or employee of a body 
provided for in the entrenched legislation protecting the rights and interests of 
particular communities.211   
 
124. Section 44(9) provides that 

... an ethnic community is to be taken as having effective equality of access to a 
level or branch of service of the State only if it is represented there in a number 
broadly proportionate to its number in the adult population as a whole, unless its 
under-representation is due solely to its particular occupational preferences. 

 
The FCRC rejected, as contrary both to the international standards and to the 
efficiency of the service, submissions calling for the reservation for “Fijians” of 
certain senior positions, or for quotas for particular ethnic communities. It 
recommended that, instead, the Constitution should require broad proportionality, 
along with other factors, to be taken into account in recruiting and promoting the 
members of all State services, and in managing those services.  Imbalances in the 
availability of suitably qualified applicants at any level should be addressed by 
affirmative action programmes aimed at increasing the pool of well-qualified 
applicants of both sexes and from all communities.212 
 

Determining the need for, and the efficacy of, social justice and affirmative 
action programmes 
125. Section 44 also sets out certain criteria for determining the need for a 
particular social justice or affirmative action programme of a kind mandated by the 

                                                 
210 FCRC report, note 4, para 8.68. 
211 The implication is that the members or employees of those bodies may be 

appointed from the community whose interests they serve.  
212 FCRC report, note 4, paras 8.86-8.99 and 14.15-14-42; recommendations 200-202 

and 460-461; 1997 Constitution, note 2, s 140.  That section reads as follows: 
The recruitment of persons to a state service, the promotion of persons within a state service 
and the management of a state service must be based on the following principles: 
(a) government policies should be carried out effectively and efficiently and with due 

economy; 
(b) appointments and promotions should be on the basis of merit; 
(d) men and women equally, and the members of all ethnic groups, should have 

adequate and equal opportunities for training and advancement; 
(e) the composition of the state service at all levels should reflect as closely as 

possible the ethnic composition of the population, taking account, where 
appropriate, of occupational preferences.  
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section, and for monitoring its efficacy. The requirement that the programme must 
be put in place by Act (rather than by delegated legislation or administrative action), 
gives Parliament the opportunity of deciding that it is necessary or desirable in itself, 
as well as of controlling the balance among the various kinds of affirmative action 
and social justice programmes taken as a whole.213 
 
126. The authorising Act must set out  

• the goals of the programme and the persons or groups it is intended 
to benefit; 

• the means by which those persons or groups are to be assisted to 
achieve the goals; 

• the performance indicators for judging the efficacy of the programme 
in achieving the goals; 

• if the programme is for the benefit of a group, the criteria for the 
selection of the members of the group who will be entitled to 
participate in the programme.  

The administering department or other agency must monitor the efficacy of each 
programme by reference to the specified performance indicators, and the Minister 
must make an annual report to Parliament on the results revealed by the monitoring. 
 The FCRC considered that such monitoring and reporting would provide a firm 
basis for future policy decisions about whether the particular programme was sound 
and how other programmes should be designed.214 
 
127. To avoid “capture”, either by the administering department or agency or by 
the beneficiaries, s 44 also provides that all social justice and affirmative action 
programmes enacted under the section are subject to a sunset clause.  Unless they 
have sooner expired or been repealed, they expire on the tenth anniversary of their 
commencement.  However, a programme may be re-established by Act, unless the 
benefited persons or groups have demonstrably ceased to be in need of it. 215 
 

Reconciling social justice and affirmative action programmes with equality 
before the law and freedom from unfair discrimination 
 
128. The FCRC pointed out that it was scarcely possible to think of a social 
justice or affirmative action programme whose beneficiaries would not be described 
by reference to their “race”, “ethnic origin”, “gender”, “economic status”, “age” or 
“disability”.216  It had recommended - and the 1997 Constitution has since provided 
                                                 

213 FCRC report, note 2, para 8.72 and recommendation 195; 1997 Constitution, note 
2, s 44(1) and (2). 

214 FCRC report, note 2, paras 8.73-8.78 and 8.81-8.82 and recommendations 196 and 
197; 1997 Constitution, note 2, s 44(2), (6) and (7). 

215 FCRC report, note 2, paras 8.83-8.84 and recommendation 198; 1997 Constitution, 
note 2, s 44(7). 

216 FCRC report, note 2, paras 8.61. 
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- that all these characteristics should become prohibited grounds of 
discrimination.217 How are such programmes to be reconciled with the prohibition 
against discrimination on a forbidden ground?   
 
129. The Commission examined the extent to which international instruments and 
other national constitutions contained express provisions for this purpose.  It 
concluded that, while social justice and affirmative action programmes were often 
provided for, none of the documents it examined was very specific about the 
philosophical basis for reconciling their express authorisation with the prohibition of 
discrimination.  Only the South African Constitution appeared to provide a basis for 
an eventual determination that affirmative action measures for a particular group 
were no longer justified because equality had been achieved.218 
 
130. Section 44 of the 1997 Constitution achieves the necessary reconciliation by 
a route consistent with the approach to the drafting of the prohibition of  “unfair 
discrimination” in s 38.219  Although that section does not expressly prohibit such 
discrimination on the ground that a person is “disadvantaged”, that is of course an 
“actual ... personal characteristic or circumstance” that would be caught by the 
section.220 Accordingly, s 44 (3), (4) and (5) provide as follows: 

(3) A person may take special measures in accordance with this section for the 
purpose of achieving substantial equality between different groups or different 
categories of persons. 
(4) A person does not discriminate against another person under section 38 by 
taking those special measures. 
(5) Subsection (3) does not authorise the taking, or further taking, of special 
measures for a purpose referred to in that subsection that is achieved.221 

                                                 
217 See paras 111-113 above. 
218 FCRC report, paras 8.41-8.53. 
219 See para 113 above. 
220 See note 125: “Fourthly, ...”. 
221 The references to “a person” in subss (3) and (4) are presumably to be interpreted 

in the light of s 21(1)(b): “This Chapter [Bill of Rights] binds ... all persons performing the functions 
of any public office”.   

The words “in accordance with this section” in subs (3) presumably mean in accordance with 
an Act making provision in accordance with the section.  The opening words of subs (1): “The 
Parliament must make provision ...” are presumably to be regarded as establishing that a law for a 
purpose mandated by the section does not discriminate against groups or categories of persons to 
whom it does not apply.  

Subsection (4) appears to be an interpretation provision affecting the meaning of the word 
“discriminate” in the context of the “special measures” to which it refers, rather than an authorised 
limitation of the right to equality  before the law and freedom from unfair discrimination under  s 38: 
see s 21(2). 

Section 38 as a whole contains no express equivalent to the FCRC’s recommended provision 
requiring the criteria for selecting the individual members of a group who are to benefit from a social 
justice or affirmative action programme to be applied without discrimination on any other forbidden 
ground: report, note 4, paras 8.79-8.80 and recommendation 196.  However, it appears that the 
application of criteria not expressly provided for in the authorising legislation would  still be capable 
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131. Finally, s 44(8) provides reassurance to persons not entitled to benefit from a 
particular programme that its application to others will not deprive them of any right 
to which they have already become entitled.222 
 

Support from civil society 
132. The FCRC noted that many non-governmental organisations, including, in 
particular, the Chambers of Commerce and Industries in the main cities, had 
recognised the need for greater Fijian participation in commercial activity and were 
ready to help if asked.  The Commission recommended that, as a way of 
encouraging practical help in implementing social justice and affirmative action 
programmes to be freely given and accepted across racial lines, Government should 
explore the possibilities for entering into partnerships with non-governmental 
organisations.223   This recommendation was accepted by the JPSC.224 
 
 

The constitutional recognition of the distinct rights and interests of 
particular communities and groups 
 
133. Like its predecessors, the 1997 Constitution contains provisions expressly 
protecting the the rights of certain communities and groups, as distinct from those 
enjoyed by all members of the national society. The rights concerned pertain to land, 
fisheries, minerals, chiefly titles, the arrangements for the governance of a particular 
community, its methods of dispute settlement and other customary law.  The 
communities and groups concerned are Fijians, Rotumans, the Banaban community 
living on Rabi Island,225 and the owners of rights in land, including the landlords of 

                                                                                                                                    
of constituting “discrimination”. 

It is not clear whether subs (5) imposes, as a condition of the application of the interpretation 
provision in subs (4), the requirement that the group or category of persons benefiting from the 
programme must not already have achieved “substantial equaltiy” with other groups or categories of 
persons, or whether it reflects the FCRC’s comment that the help given under a programme to an 
individual should cease in certain circumstances: ie when it has achieved its purpose and the 
individual concerned has become able to compete on equal terms with everyone else, or if it is 
misused or it becomes evident that, despite the help, the individual is not going to achieve the desired 
objective: FCRC report, note 4, para 8.66.  Possibly, the formulation of subs (5) embraces both 
concepts. 

222 FCRC report, note 4, para 8.85 and recommendation 199. 
223 FCRC report, note 4, paras 8.100-8.102 and recommendation 203. 
224 JPSC report, note 34, Annex V(5).  The recommendation did not, of course, require 

implementation in the constitution. 
225 In the mid 1960s, by agreement between the Fiji and British Governments, the 

Banaban people indigenous to Ocean Island, in Kiribati,  whose natural resources had been exhausted 
as a result of the exploitation of its phosphate deposits by the British Phosphate Commissioners, were 
re-settled on Rabi Island in Fiji.  The land on Rabi Island had been alienated by its Fijian owners 
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agricultural land and their tenants.  This section of the paper examines the nature of 
the substantive rights involved and their relationship with other constitutional rights. 
 The manner in which the relevant Fiji legislation is entrenched by the 1997 
Constitution is described in a later section of the paper.226 
 

Rights to land and chiefly titles 
134. Indigenous Fijians still own approximately 83% of the total land area of Fiji. 
The Native Lands Act227 provides that “native lands” as defined, shall be held by 
“native Fijians” according to native custom as evidenced by usage and tradition. The 
Native Lands Commission constituted by that Act has the duty of ascertaining what 
lands are the property of mataqali or other divisions or subdivisions of the people 
and also of deciding disputes between native Fijians as to the headship of any such 
division. 228 
 
135. The Native Land Trust Act229 vests the “control” of all native land in the 
Native Land Trust Board established by that Act and requires the Board to 
administer the land for the benefit of the Fijian owners.  As a consequence, the 
Fijian owners may not alienate native land except to the State, or charge or 
encumber it.  After setting aside sufficient land for the maintenance and support of 
the Fijian owners, the Board may lease native land, either to Fijians or to members 
of other communities, without any need for the owners to consent to the lease or its 
terms or even to be consulted.230 

                                                                                                                                    
before Cession and the subsequent protection of all remaining Fijian land.  The Fiji Government 
acquired the freehold title to the land from its existing owner and settled it in perpetuity on trust for 
all members of the Banaban community: Banaban Lands Act, Cap. 124, Rev 1985, s 3. 

226 See paras 157-160 below. 
227  Cap. 133 Rev. 1985. 
228 While there continued to be a right of appeal to an Appeals Tribunal against the 

Commission’s decisions on matters relating to land, a provision of the 1990 Constitution had been 
construed as meaning that its decisions on questions of headship were not subject either to appeal or 
to judicial review. In accordance with submissions made to it by some Fijians, the Commission 
recommended the repeal of this provision - a recommendation implemented when the 1997 
Constitution was enacted. See FCRC report, note 4, paras 17.10-17.24 and recommendations 626 and 
633.  See also Native Lands Act, especially ss 3 and 17, and 1990 Constitution, s 42(3), proviso.  The 
JPSC did not accept the FCRC’s recommendation that, in view of its importance, the Native Lands 
Commission should be constituted by the Constitution rather than by the Native Lands Act: JPSC 
report, note 36, para O.1. 

229  Cap. 134 Rev. 1985. 
230 FCRC report, note 4, paras 17.25-17.27 and Native Land Trust Act.  Although the 

JPSC accepted the Commission’s recommendation 104 proposing the narrowing of the existing wide 
limitation of the right to protection against the compulsory acquisition of property, which  permitted 
the government to provide by law for the taking of land, subject to compensation, in the writer’s view 
it is questionable whether a significant narrowing has actually been achieved.  See FCRC report, 
paras 7.120-7.125 and cf 1997 Constitution, note 2, s 40. 
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136. The FCRC found that  

... the existence of the Native Land Trust Board, with its powers to grant 
leases of land on behalf of the landowners, goes to the heart of land policy 
in the Fiji Islands. The [Native Land Trust] Act seeks to strike a balance 
between the fact that the bulk of the land remains in the ownership of the 
indigenous Fijians, and ... the need to ensure its use in the interests of the 
economy of the whole country, not only by Fijians, but also by members of 
other communities.  The security of tenure that can and should be provided 
to tenants under leases granted by the board is vital to any investment 
involving the use of land. 231 

It went on to find that the prohibition on alienation imposed on Fijians “disabilities 
and restrictions” not applying to the owners of freehold land.232  Nevertheless, the 
Native Land Trust Act should continue to be entrenched by the Constitution.  At the 
practical level, the Board should try, so far as possible, to act in consultation with 
the landowners, or at least keep them informed.233  
 
137. Provision has also been made under the Rotuma Lands Act234 and the 
Banaban Lands Act235 for the land on Rotuma and on Rabi Island to be held in 
accordance with Rotuman and Banaban custom respectively.  In each case there is a 
prohibition on alienation, except for a limited period, to persons outside the relevant 
community.  Under the Rotuma Act236, there is provision for the continued election 
of district chiefs in accordance with Rotuman custom. 
 

Leases of agricultural land 
 
138. The Agricultural Landlord and Tenant Act (ALTA)237 applies not only to 
native lands but also, with minor exceptions, to all other agricultural land in Fiji 
(excluding Rabi Island and Rotuma).  Its purpose was to give security of tenure to all 
persons in occupation of agricultural land238 by creating statutory terms of either ten 
or thirty years, with a right to one further renewal for twenty years. It also provides 

                                                 
231 FCRC report, note 4, para 17.29. 
232 For further discussion of this issue, see paras 152-156 below.  
233 FCRC report, note 4, paras 17.30-17.31 and 17.35; recommendation 633. 
234 Cap. 138 Rev.1985. 
235 Cap. 124 Rev. 1985. 
236 Cap. 122 Rev. 1985. 
237 Cap. 270 Rev. 1985. 
238 The need for the Act arose from considerable uncertainty about the validity and 

terms of the variety of lease arrangements - or in some cases the absence of documented arrangements 
- applying to the occupation by lessees of  individual parcels of agricultural land. 
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ongoing rules about the form of agricultural leases and the terms and conditions 
implied by law.  These include provision for periodic rent reviews and, on the 
termination of the lease, the payment of compensation by the landlord for the value 
of improvements made by the tenant with the landlord’s consent.  ALTA thus 
affords essential protections to both parties.239 
 
139. At the time of the FCRC’s review, the full statutory term of a number of 
ALTA leases was due to expire.  The policy to be applied in renewing them, or not, 
on an individual basis was therefore a major political issue, impinging on the review 
of the 1990 Constitution itself. The Commission made the following 
recommendations. 

• There should be a steady flow of clear, accurate, well-coordinated, 
up-to-date and reasonably detailed public information about what 
Government and the bodies working under its directions were doing, 
and planning to do, in the sensitive areas concerning the renewal, 
termination or grant of new ALTA leases of native and State land.240 

• Land policy was a matter on which there was a duty, under the 
recommended Compact, to take account of the interests of all 
communities and negotiate in good faith in an endeavour to reach 
agreement among them. 241   

The JPSC accepted both recommendations. 
 

Fishing rights 
140. The customary fishing rights of indigenous Fijians have been explicitly 
recognised by statute.  The Fisheries Act242 authorises the Minister for Fijian Affairs 
to set up a Native Fisheries Commission to inquire into and record the existence and 
boundaries of customary fishing rights which “are the rightful and hereditary 
property of native owners”, whether mataqali or other divisions or subdivisions of 
the people.  It is an offence for any person to take fish in any registered area unless 
that person is a member of the ownership group and is fishing otherwise than by way 
of trade or business.  There is an exception for recreational fishing by any person, 
and licences to fish may be granted to any person by the Commissioner of the 
relevant Division in his discretion, after consulting the owners of fishing rights 
which may be affected.243 
                                                 

239 See FCRC report, note 4, paras 17.43-17.45.  By its terms, the provision does not 
apply to Rotuma, but it does apply to Rabi Island.  For their subsistence fishing, the Banaban 
community have to get the permission of the chiefs of Cakaudrove who control the fishing rights in 
the waters surrounding Rabi. 

240 FCRC report, note 4, paras 17.46-17.50 and recommendation 635. 
241 FCRC report, note 4, paras 17.51-17.53 and recommendation 636.  As to the 

Compact included in the 1997 Constitution, see paras 52-61 above. 
242 Cap. 158 Rev. 1985. 
243 FCRC report, note 4, paras 17.55-17.56. 
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Minerals 
141. As in most countries, the State in Fiji asserts rights of ownership over 
minerals in the subsoil.  It controls exploration and exploitation and earns revenue 
through the payment of royalties.  The 1990 Constitution gave the right to the 
royalties to the owners of the land244 or customary fishing rights from the subsoil of 
which minerals had been extracted, subject to the deduction of a variable proportion 
to cover the costs of, and provide revenue for, the State. On the basis of the 
submissions made to it, the FCRC recommended a new provision aimed at striking a 
better balance among the competing interests involved.245 
 
142. Section 186(3) and (4) of the 1997 Constitution246 provide as follows: 
 

(3) The Parliament must make provision granting to the owners of land or of 
registered customary fishing rights an equitable share of royalties or other moneys 
paid to the State in respect of the grant by the State of rights to extract minerals from 
the land or the seabed. 
 
 (4) A law fixing amounts under subsection (3) must require that account be 
taken of: 

(a) any benefits that the owners are likely to receive as a result of the 
mineral exploitation; 

(b) the risk of environmental damage; 
(c) any legal obligation of the State to contribute to a fund to meet the 

cost of preventing, repairing or compensating for any 
environmental damage; 

(d) the cost to the State of administering exploitation rights; and 
(e) the appropriate contribution to the general revenue of the State to 

be made by the person granted exploitation rights. 
 

                                                 
244 The provision applied to all land, not merely “native land” as defined in the Native 

Lands Act, note  227. 
245 FCRC report, paras 17.58-17.62 and recommendation 639. 
246 Note 2. 
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Governance 
 
143. In addition to constituting the BLV247, the Fijian Affairs Act248 creates an 
elaborate hierarchical system for making laws to be obeyed by “Fijians”249.  This 
structure was introduced by the colonial administration to provide for the 
governance of Fijians who, for the most part, then continued to live in their 
traditional villages. The Fijian Affairs Act has since come to be seen as the main 
vehicle for maintaining the distinct identity of the Fijian community, as well as 
giving it access to law-making authority and to funds raised locally or voted by 
Parliament. 
 
144. As now constituted, the Fijian Affairs Board provided for in the Act 
establishes a formal link between the executive branch of Government and the Fijian 
members of the House of Representatives, without formal regard to their party 
affiliation.250 Law-making powers are conferred on the Fijian Affairs Board (subject 
to the approval of the Minister), on Provincial Councils for each of the traditional 
Fijian provinces - these encompass the whole land area of Fiji, excluding Rotuma - 
and on councils which the Fijian Affairs Board may set up for any area within a 
province (subject to the approval of the Provincial Council).  Subject to the approval 
of the Minister, Provincial Councils have the power to tax Fijians.  The fact that the 
bulk of the members of Provincial Councils are required to be elected seems to have 
been closely linked with the introduction of this revenue-raising power.  
 
145. In substance, the laws made under the Fijian Affairs Act have always been 
regulatory, in that they create offences and impose a fine or imprisonment for their 
breach.  The bulk of the laws still in force are for the local government of an area 
where a mainly, if not exclusively, Fijian community is living.  They set standards 
for the construction of buildings, sanitation and other local matters and for the use of 
small boats beyond the protective reefs.  The taxes imposed raise revenue for what 
is, in effect, regional or local authority administration.  Earlier regulations made 
                                                 

247 See paras 101-107 above. 
248 Note 155. 
249 Under s 2 of the Fijian Affairs Act, note 155, 
“Fijian” includes every member of an aboriginal race indigenous to Fiji and also includes 
every member of an aboriginal race indigenous to Melanesia, Micronesia or Polynesia living 
in Fiji who has elected to live in a Fijian village. 
250 Under the Fijian Affairs Act, note 155, the Fijian Affairs Board is to consist of such 

number of appointed, elected and nominated persons as may be prescribed by regulations.  The Fijian 
Affairs (Fijian Affairs Board) Regulations of 1966, as amended up to 1984, provide that the members 
of the Board shall be 

(a) the Minister [of Fijian Affairs]; 
(b) eight Fijian members of the House of Representatives elected by the Fijian 

members of the House of Representatives; 
(c) two members of the great Council of Chiefs, not being members of the House of 

Representatives, elected by those members of the Great Council of Chiefs who are 
not members of the House of Representatives. 
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under the Fijian Affairs Act to control the personal behaviour of individuals were 
repealed in 1966 because Britain had ratified the European Convention on Human 
Rights in respect of not only its metropolitan area but also its colonies. Apparently, 
the former regulations were inconsistent with the civil and political rights thus 
required to be implemented in Fiji’s domestic law.251 
 
146. The Rotuma Act252 and the Banaban Settlement Act253 create councils with 
the power to make laws for the peace, order and good government of the Rotuman 
community and the Banaban community respectively.  The Council of Rotuma may 
impose a levy on the sale price of all primary produce produced by Rotumans in 
Rotuma.  The Banaban Council of Leaders derives its income from the phosphate 
royalities still accruing from Ocean Island and from a trust fund. 
 
147. The FCRC noted that, because Fijian villages, Rotuma and Rabi Island were 
no longer inhabited exlusively by people belonging to the particular ethnic 
community, there were conceptual and policy problems involved in maintaining a 
body of what was essentially local government law applying to a group of persons 
identified by reference to their race or ethnic origin.  It recommended that 
consideration should be given to the question whether the laws for the governance of 
Fijian villages, Rotuma and Rabi Island should, in the longer term, apply to all 
persons living within a particular area.  The JPSC accepted this recommendation.254 
 

The customary law relating to other matters 
148. Section 186(1) and (2) of the 1997 Constitution provide as follows: 

(1) The Parliament must make provision for the application of customary laws 
and for dispute resolution in accordance with traditional Fijian processes. 
(2) In doing so, the Parliament must have regard to the customs, traditions, 
usages, values and aspirations of the Fijian and Rotuman people. 

These provisions are based on two sets of findings and recommendations of the 
FCRC.   
 
149. In the first place, the FCRC recommended the maintenance of provisions of 
the 1990 Constitution which required Parliament to make provision for the 
application of the customary law.255  The Commission noted that the application of 
custom by Act would provide certainty about the matters which were to be governed 
by custom, but warned that 
                                                 

251 See further paras 152-156 below. 
252 Note 236. 
253 Cap. 123 Rev. 1985. 
254 FCRC report, note 4, paras 17.79-17.87 and 17.99 and recommendation 642.  As to 

the application of laws made for the governance of ethnic communities and their conformity with the 
international human rights standards and the Fiji Bill of Rights, see further paras 152-156 below. 

255 Section 100(1) and (2). 
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care needs to be taken to allow sufficient flexibility, so that it is possible to apply the 
customs of different communities, or different territorial areas.  There is also a need 
to avoid freezing custom at a particular time.  It should be allowed to retain its 
capacity to adjust to changing circumstances, as it invariably does over time. 256 

The Commission recommended the repeal of a further provision of the 1990 
Constitution that, until such time as Parliament otherwise provided, Fijian 
customary law had effect as part of the law of Fiji.  It noted that this provision 
introduced uncertainty into the law, because provision had already been made by 
statute for the application of custom in certain specific contexts.  The people making 
submissions had seen custom as requiring  respect for chiefly leadership and 
governing the conduct of ceremonies and other protocol, rather than as imposing 
other rights and duties which ought to be enforced by the courts.257 The JPSC 
accepted this recommendation. 
 
150. In the second place, the FCRC had to consider another provision of the 1990 
Constitution  mandating the creation of “Fijian courts having such jurisdiction and 
powers as may be prescribed by Parliament”.258  It noted that the provision had been 
difficult to implement, principally because there had been no clear policy about the 
body of law that new Fijian courts were to administer.  The Commission expressed 
reservations about the idea of creating a separate body of law applying to Fijians, so 
that it could be administered in Fijian courts, specially if the new law duplicated 
offences already punishable under the Penal Code.  Conversely, it considered that, 
with one exception, offences under the Penal Code should be tried in the ordinary 
courts.  It therefore proposed a two-pronged approach: strenuous effors should be 
made to improve the way in which Magistrates’ Courts delivered justice in the outer 
islands and other remote parts of Fiji259; and a new system of voluntary dispute 
resolution should be set up under which people should be permitted to settle their 
disputes and make appropriate reparation in accordance with Fijian traditional 
practices.260   This was the backgound to the repeal of the former constitutional 
provision for Fijian courts and the inclusion,  in s 186(1),  of the requirement that 
Parliament must make provision for “dispute resolution in accordance with 
traditional Fijian processes”.261 
                                                 

256 FCRC report, note 4, para 17.104.  
257 FCRC report, note 4, paras 17.01-17.103 and recommendation 643. 
258 Section 122.  The Commission noted that the Fijian Affairs Act, note 155,  

continued to make provision for a system of Fijian courts, which could apply the laws made for 
Fijians, and could also be empowered to apply the ordinary civil law, though not the ordinary 
criminal law.  Those courts had not operated since 1967 when the regulations made under the Fijian 
Affairs Act which they had formerly administered were repealed: see para 145 above.  See also FCRC 
report, note 4, paras17.115-17.118. 

259 See FCRC report, note 4, paras 17.124-17.126 and recommendations 646 and 647. 
260 FCRC report, paras 17.114 and 17.119-17.123 and recommendations 6.48 and 649.

  
261 See para 148 above. 
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151. The FCRC gave careful consideration to the way in which traditional 
methods of dispute resolution could be integrated with the legal system as a whole.  
It recommended that the empowering Act should make provision for the following 
matters: 
 

• Settlements should be a bar only to prosecution for reconcilable 
offences coming within section 163 of the Criminal Procedure 
Code262, with the exception of domestic violence as recommended 
by the Beattie Commission263. 

• There should be provision for setting aside settlements on the 
grounds of public policy. 

• Fijian conciliators should be appointed in all the larger villages, to 
facititate agreements to use the traditional processes and the 
settlement itself. They should be persons of standing in the 
community, receive training in their duties, be required to make a 
record both of the facts and the terms of the settlement, and be paid a 
suitable honorarium. 

• Initially, the system should apply only to disputes involving Fijians, 
but, if it was successful, persons who were not Fijians should be 
permitted to use it. 

• The settlement reached should not be directly enforceable in the 
courts, but a party who claims that it has not been honoured should 
be able to pursue in the courts, or by complaint to the police, the 
remedy that would have been available if there had been no 
traditional settlement.  It should be a defence that the terms of the 
settlement had been fulfilled, and that court action was therefore 
barred.  Even if the action was not barred, any reparation already 
made should be taken into account in the sentence or award of the 
court. 

• If the parties did not agree to use the traditional method of dispute 
settlement, the matter should, if necessary, be the subject of criminal 
or civil proceedings in the ordinary courts.264 

The FCRC did not propose that any of these matters should be prescribed in the 
Constitution itself. 
 

                                                 
262 The section applies to entry upon property with intent to commit an offence, wilful 

and unlawful destruction of, or damage to, property, common assault and assault causing actual 
bodily harm, if the case is “substantially of a personal or private nature and ... not aggravated in 
degree”: FCRC report, note 4, para 17.128. 

263 In 1994, the structure and operation of the judicial system of Fiji was the subject of 
a wide-ranging report by the Hon Sir David Beattie who had been appointed as a Commission of 
Inquiry to review those matters. 

264 FCRC report, note 4, paras 17.127-17.136 and recommendations 648 and 649. 
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Group rights and the rights to equality before the law and freedom from unfair 
discrimination 
152. The existing Acts applying to “Fijians”, “Rotumans” and “the Banaban 
community” describe the persons to whom they apply by reference to their “race” or 
“ethnic origin”.265 The first has always been, and the second has now become, a 
prohibited ground of unfair discrimination. 266  To the extent necessary to maintain 
the validity of the Acts in question, the Constitution expressly permits the limitation 
of the right to equality before the law and freedom from unfair discrimination.  
However, the FCRC pointed out that not all laws applying exclusively to a particular 
community were, for that reason alone, to be regarded as discriminatory. 
 
153. It found that no laws specifically applying to the Fijian, Rotuman or Banaban 
communities gave them privileges or advantages which were not accorded to 
members of other racial or ethnic communities.  The applicable statutory regimes 
and the customary law they embodied were either neutral in comparison with the 
way in which the law treated those other communities, or  imposed on members of 
the community concerned disabilities or restrictions to which persons belonging to 
other communities were not subjected. 267 
 
154. By way of example, it noted that the legislation in question recognised 
certain property rights of members of the three communities in accordance with their 
custom.  The fact that other racial or ethnic communities did not have customary 
land or fishing rights, and that, if they owned land or rights in land, they did so 
under a different system of tenure did not, in itself, impose burdens on or create 
privileges for either the indigenous or the non-indigenous communities.  However, 
the legislation subjected members of the Fijian, Rotuman and Banaban communities 
to restrictions on the right to deal freely with their land that did not apply to other 
land owners.268  
 
155. The FCRC then went on to consider how these and other actual or possible 
restrictions and disabilities compared with the international human rights standards, 
and reached the following conclusions: 

• To the extent that the international standards protect a right to own 
property, they recognise that such a right includes the right to 
dispose of property.  However, restrictions on the right of indigenous 
peoples to deal with their land may be justified in the interests of 
protecting their rights to land in the long tem, if imposed with the 

                                                 
265 FCRC report, note 4, para 17.5. 
266 1997 Constitution, s 38(2)(a).  See para 108 above. 
267 FCRC report, note 4, paras 17.5-17.6.  For a discussion of the effect of unequal 

privileges, advantages, disabilities or restrictions, see paras 108-112 above. 
268 See, as to the restrictions on the alienation of land by Fijians, Rotumans and 

members of the Banaban community, paras 134-137 above. 
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full participation of the indigenous peoples themselves.269 
• Even if the customary law relating to 
- the holding, use or transmission of land or fishing rights; or 
- the distribution of the produce of or the proceeds from land, fishing 

rights or minerals;  or 
- the entitlement of any person to a chiefly rank or title  
were to be discriminatory on a ground such as birth, gender, age or chiefly 
rank, it was generally accepted that, on that ground alone, custom in such 
matters should not be disturbed.270 
• The customary law relating to other matters should be allowed to 

apply, as long as it did not deny to any person to whom it applied any 
other fundamental right or freedom, including the right to freedom 
from discrimination on any prohibited ground other than race or 
ethnic origin.271 

• The international standards do not prohibit provision for the   
governance of particular groups on the basis of their differentiation 
by reference to their race or ethnic origin. However, they  state very 
clearly that no one may be discriminated against on the ground of 
race.  They also made it clear that indigenous peoples are entitled to 
a full measure of other human rights and fundamental freedoms. 272 

 
156. In keeping with these findings, the FCRC made recommendations about the 
extent to which existing or future legislation for the purposes just mentioned should 
be protected against invalidity on the ground of inconsistency with the right to 
equality before the law and freedom from unfair discrimination.273  Section 38 of the 
1997 Constitution274 includes the following provisions for that purpose:  

(8) A law, or an administrative action taken under a law, may limit a right or 
freedom set out in this section for the purpose of: 

(a) providing for the application of the customs of Fijians or Rotumans 
or of the Banaban community: 
(i) to the holding, use or transmission of, or to the distribution 

                                                 
269 FCRC report, note 4, paras 17.33-17.34. 
270 FCRC report, note 4, paras 17.109-17. 112. 
271 See paras 148-151 above. 
272 FCRC report, note 4, paras 17.88-17.95.  The Commission pointed out that, 

although Fiji had entered a reservation to Article 2(a) of the the Convention on the Elimination of All 
Forms of Discrimination against Women, requiring states parties to take all approriate measures to 
modify social and cultural patterns of conduct discriminating against women, it was bound by other 
provisions of the Convention requiring it enhance the place of women and modify or eliminate 
discrimination against them. 

273 FCRC report, note 4, recommendations 630, 632, 641, 644 and 645.  The 
Commission concluded that the protection given under the 1990 Constitution, and even under the 
1970 Constitution, had, in some respects, been too wide. 

274 See paras 108-112 above. 
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of the produce of, land or fishing rights; or 
(ii) to the entitlement of any person to any chiefly title or rank; 

(b) imposing a restriction on the alienation of land or fishing rights 
held in accordance with Fijian or Rotuman custom or in 
accordance with Banaban custom; or 

(c) permitting the temporary alienation of that land or those rights 
without the consent of the owners. 

 
(9) To the extent permitted by subsection (10), a law, or an administrative 
action under a law, may limit a right or freedom set out in this section for the 
purpose of providing for the governance of Fijians or Rotumans or of the Banaban 
community and of other persons living as members of a Fijian, Rotuman or Banaban 
community.275 

 
(10) A limitation referred to in subsection (9) is valid only if it: 

(a) accords to every person to whom it applies the right to equality 
before the law without discrimination other than on the ground of 
race or ethnic origin; and 

(b) does not infringe a right or freedom set out in any other section of 
this Chapter. 

 
 

 

Constitutional entrenchment of group rights 
 
157. Like the 1970 and 1990 Constitutions, the 1997 Constitution lays down 
special procedures for the alteration of the pre-independence statutes providing for 
the land rights, chiefly titles and governance of members of communities and 
groups.   In addition, the status of the Constitution as supreme law276 requires the 
inclusion of special procedures for the amendment of the Constitution itself.  In both 
cases, it is necessary to secure the consent of a sufficient proportion of the 
representatives of any community or communities that are specially affected. 
 

                                                 
275 In keeping with the substance of the laws actually in force, this formulation permits 

their application on a territorial rather than a personal basis: see para 147 above. 
It is noteworthy that a law which makes  provision, in accordance with s 186(1) of the 

Constitution, for “the application of customary laws and for dispute resolution in accordance with 
traditional Fijian processes”, is not expressly protected by subss (8) or (9), despite the FCRC’s 
recommendation that it should be: FCRC report, note 4, recommendation 644.  It may be that, if not 
dealing with a matter referred to in subs (8), most, if not all, such laws will  be regarded as providing 
for the “governance” of the community to which it applies, and thus as coming within the ambit of 
subs (9).  Otherwise, a law required by s 186(1) will be valid only if consistent with the right to 
equality before the law and to freedom from unfair discrimination. 

276 1997 Constitution, note 2, s 2. 
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The listed Acts 
158. Under s 185(1), a Bill altering277 any of the listed Acts dealing specifically 
with the Fijian,278 Rotuman279 or Banaban280 communities must be passed by the 
Senate. 281  At its third reading in that House, it must be supported by the votes of at 
least 9 of the 14 members of the Senate appointed  by the President on the advice of 
the BLV.282  
 
159. As explained, ALTA protects the interests both of landlords and of tenants of 
agricultural land.  Accordingly, a sufficient number of the representatives of both the 
Fijian and the Indian communities must concur in any amendment.283 A Bill altering 
ALTA must be supported at its third reading by the votes of at least two-thirds of the 
members of each House, including, in the case of the Senate, the votes of at least 9 
of the 14 members of the Senate appointed  by the President on the advice of the 
BLV. 
 

Other legislation 
160. The 1990 Constitution had also provided for the entrenchment of any other 
other law “which affects Fijian land, customs or customary rights” otherwise  than 
by altering any of the listed Acts.284  The FCRC accepted that this provision applied 
to the Fisheries Act, so far as it  protected Fijian customary fishing rights,285 and 
recommended that the relevant provisions should continue to be constitutionally 
entrenched.286  However, it pointed out that the breadth of the word “affects” posed 
practical problems, and might lead to doubt being cast on the validity of legislation 
of general application, perhaps years after its enactment.  It therefore recommended 

                                                 
277 See s 194(6) as to the meaning of the reference to “altering” any law. 
278 Fijian Affairs Act, note 155; Fijian Development Fund Act, Cap. 21 Rev. 1985 (this 

Act sets up a fund created by a levy  on sales of copra or coconuts from which producers may 
borrow); Native Lands Act, note 227; Native Land Trust Act, note 228. 

279 Rotuma Act, note 236; Rotuman Lands Act, note 234. 
280 Banaban Lands Act, note 235; Banaban Settlement Act, note 253. 
281 S 47(7) excludes the application to any Bill referred to in s 185 of the provision in s 

47(6) for bypassing the Senate in the event of its prolonged disagreement with the House of 
Representatives 

282 See s 64(1)(a), and see further para 106 above. 
283 FCRC report, note 4, paras 20.78-20.80 and recommendation 697, and see further 

para 138 above. 
284 Section 78(1). 
285 See para 140 above. 
286 FCRC report, note 4, paras 17.57 and 20.71; recommendation 637. 
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that the requirement for a special procedure to be followed in the enactment of a Bill 
not altering a listed Act should apply only if the Attorney-General certified, before 
its enactment, that it did affect Fijian land, customs or customary rights.287 This 
recommendation was not followed.  The 1997 Constitution does not make provision 
for the entrenchment of any legislation not specifically listed. Accordingly, no 
special procedure is required for the alteration of  either the provisions of the 
Fisheries Act which recognise Fijian customary fishing rights or any future Act 
passed to deal with the matters referred to in s 186.288 
 

The Constitution 
161. The basic procedure laid down in s 191 for the alteration of the Constitution 
is as follows: 

(a) the Bill is read 3 times in each House and motions for the second and third 
readings are carried in each House; 

(b) at the second and third readings it is supported by the votes of at least two-
thirds of the members of each House; 

(c) in the House of Representatives an interval of 60 days elapses between the 
second reading and the third readings and each of those readings is 
preceded by full opportunity for debate; 

(d) the third reading of the Bill in the House of Representatives does not take 
place until after the relevant standing committee has reported on the Bill to 
that House.289 

 
162. Under s 192, the alteration of certain aspects of the Constitution - the 
distribution of the reserved seats among the various communities and the procedure 
for altering the entrenched Acts - requires the concurring votes of special majorities 
at the third reading in the House of Representatives or the Senate, as does any 
alteration of the relevant provision of s 192 itself.  The alteration of the provision for 
Fijian reserved seats requires the support of at least 15 (approximately two-thirds) of 
the 23 members filling the existing Fijian reserved seats.  Similarly, at least 13 of the 
19 members elected to the Indian reserved seats must support any alteration in the 
provision for those seats; and at least 2 of the 3 members elected to the seats 
reserved for general voters must support any alteration in the provision for those 
seats.290  Any alteration in the provision governing the alteration of the entrenched 
                                                 

287 FCRC report, note 4, paras 20.72-20.77. 
288 See paras 148-151 above. 
289 1997 Constitution, note 2, s 191(2).    As to the provision for the reference of Bills 

to sector standing committees, see para 70 above.  Although, in the case of the procedures for altering 
the Constitution,  the application of s 47(6) allowing the House of Representatives to by-pass the 
Senate in certain circumstances is not expressly excluded, (cf note 281), the intention must be that s 
47(6) does not apply. Under s 191 (3), it is possible for the House of Representatives to pass urgent 
Bills altering the Constitution if at least 53 members of the House of Representatives (ie three 
quarters of the members) concur both in the truncated process and in the Bill itself.  The Bill must 
still be passed by the Senate, though not by any special majority. 

290 1997 Constitution, s 192(1), (2) and (3).  The provision for one reserved seat for 
the Rotuman community can be altered solely by the procedures prescribed in s 191. 
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Acts requires the support of at least 9 of the 14 members appointed on the advice of 
the BLV.291 
 
 

Reserved seats on local government bodies? 
 
163. While noting that the Fijian village, tikina and provincial councils, the 
Council of Rotuma and the Council of Leaders on Rabi Island were, in effect, all 
local governments, the FCRC did not respond favourably to submissions from 
indigenous Fijians seeking to re-introduce reserved seats for their community on the 
various town and city councils intended to be representative of the whole population 
of a particular area.292 Some of these submissions had been  made on the basis that 
Fijians were under-represented in proportion to their number eligible to vote in the 
municipality concerned.  Other submissions sought a guaranteed minimum number 
of seats, regardless of the proportion of eligible voters.  
 
164. The Commission’s opposition to the re-introduction of reserved seats at the 
local government level was based on its recommendation that, at the national level, 
there should be a decisive move away from ethnicity as the basis for political 
organisation.293  It took the view that any lack of proportionality in the 
representation of a particular group or community on a local government council 
could best be met by proper organisation and campaigning, and by ensuring that 
Fijians registered and turned out to vote.294  Even before the Commission had 
finished its work, coalitions between the main Fijian and Indian parties had 
succeeded in securing the election of multi-ethnic slates to at least two city councils. 
 
 

Conclusion 
 
165. The political situation in Fiji when work began on what became the 1997 
Constitution was the antithesis of the present political situation in New Zealand.  
There, both the indigenous Fijian community and the immigrant Indian community 
had each resolutely maintained their separate identities and assumed that that their 
interests were necessarily conflicting.  However, a majority in each community, 

                                                 
291 1997 Constitution, note 2, s 192(4).  See paras 158-159 above. 
292 Before the enactment of the Local Government Act 1972, town council seats had 

been allocated on an ethnic basis. 
293 See paras 71 and 73-83 above. 
294 FCRC report, note 4, paras 18.21-18.23 and recommendation 659.  See also 1997 

Constitution, note 2, s 56 providing for the introduction of compulsory  voting by Parliament. The 
terms of the section do not seem to be limited to voting  at elections of members of the House of 
Representatives. 
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sensitized, perhaps by the 1987 coups and their aftermath, were ready  to respond 
favourably to ways of strengthening the values and interests that all communities 
share, while continuing to protect the already well-recognised rights and interests of 
the indigenous people and other distinct communities or groups.  Otherwise, the task 
of putting in place a new, non-discriminatory constitution could not have been 
brought to a successful conclusion. 
 
166. In New Zealand, the non-indigenous majority seems anxious to insist, in 
most contexts, that the population as a whole, including the indigenous Maori 
people, forms - or should form - a  single, homogeneous society.  Accordingly, the 
task here is to recognise the respects in which the Maori people need to be given the 
room to preserve and strengthen their identity as a distinct community, while 
continuing to retain the values and institutions we genuinely share. Although this 
difference between the two countries is great, some, at least, of the values and 
techniques adopted in Fiji to promote an accommodation among the country’s ethnic 
communities may nevertheless be helpful in New Zealand. 
 

 
 
 

_________________ 
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Appendix A: Terms of Reference of the Fiji Constitution Review 
Commission 
 
 
 

COMMISSION 
 
By His Excellency Ratu Sir Kamisese Kapaiwai Tuimacilai Mara, Knight Grand Cross of the 
Most Distinguished Order of Saint Michael and Saint George, Knight Commander of the Most 
Excellent Order of the British Empire, Knight of the Most Venerable Order of Saint John of 
Jerusalem, Privy Councillor, President and Commander-in-Chief of the Sovereign Democratic 
Republic of Fiji. 
 

Whereas pursuant to sections 77 and 16 1 of the Constitution of the Sovereign Democratic 
Republic of Fiji 1990 a review of the said Constitution is required to be carried out within seven 
years from the promulgation of the said Constitution. 
 

And whereas the House of Representatives by a Resolution unanimously adopted on 22 
September 1 993 called for the establishment of a Commission to review the said Constitution. 
 

And whereas a similar Resolution was also unanimously adopted by the Senate on 7 October 
1993. 
 

And whereas I am of the opinion that such a review of the said Constitution is essential for 
the good Government and welfare of the people of Fiji. 
 

Now therefore in the exercise of the powers conferred upon me by sections 77 and 98 of the 
Constitution of the Sovereign Democratic Republic of Fiji and acting in accordance with section 
161 of the same. 
 

I do issue this Commission of Review under my hand and the Public seal of Fiji and I 
appoint: 
 

The Right Reverend SIR PAUL REEVES, GCMG,GCVO,QSO, KSU. GCVO. QSO. KSU 
 
to be the Chairman and I further appoint: 
 Tomasi Rayalu Vakatora Esquire 
 Brij Vilash Lal (f/n Somai Dass) Doctor of Philosophy 
 
to be members of the said Commission. 
 
Terms of Reference: 
 

The Commission shall review the Constitution promoting racial harmony and national unity 
and the economic and social advancement of all communities and bearing in mind internationally 
recognised principles and standards of individual and group rights. Towards these ends, the 
Commission shall: 
 

(1) Take into account that the Constitution shall guarantee full protection and promotion 
of the rights, interests and concerns of the indigenous Fijian and Rotuman people. 
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(2) Scrutinise and consider the extent to which the Constitution of Fiji 
meets the present 

- and future constitutional needs of the people of Fiji, having full regard for the rights, 
interests and concerns of all ethnic groups of people in Fiji. 

 
(3) Facilitate the widest possible debate throughout Fiji on the terms of the Constitution of 

Fiji and to inquire into and ascertain the variety of views and opinions that may exist in 
Fiji as to how the provisions of the Fiji Constitution can be improved upon in the context 
of Fiji’s needs as a multi-ethnic and multi-cultural society. 

 
(4) Report fully on all the above matters and, in particular, to recommend constitutional 

arrangements likely to achieve the objectives of the Constitutional Review as set out 
above. 

 
And in order to better enable the Commission to carry these presents into effect the Commission 

is hereby authorised and empowered to make and conduct any enquiry or investigations under these 
presents in such manner and at such time and place as it thinks expedient with power to adjourn from 
time to time and place to place as it thinks fit and so that these presents shall continue in force and 
any such inquiry may at any time and place be resumed although not regularly adjourned from time 
to time or from place to place. 
 

And the Commission is hereby strictly charged and directed that it shall not at any time publicly 
or otherwise disclose save to His Excellency the President in pursuance of these presents or by His 
Excellency’s directions the contents of any report so made or to be made by the Commission or any 
evidence or information obtained by the Commission iii the exercise of the powers hereby conferred 
upon the Commission except such evidence or information as is received in the course of a sitting 
open to the public. 
 

And it is hereby declared that the powers conferred shall be exercisable notwithstanding the 
absence at any time of any one of the three persons hereby appointed so long as the Chairman and at 
least one other member are present and agree in the exercise of the powers. 
 

And I do further ordain that you have the liberty to report any proceedings and findings under 
this Commission from time to time if the Commission judges it expedient to do so. 
 

And using all diligence you are required to report to His Excellency the President in writing 
under your hands not later than 30th day of June 1996 your findings and opinions on the matters 
aforesaid together with such recommendations as you may think fit to make iii respect thereof. 
 

And I direct that the report of the Commission be referred by Cabinet to Parliament to be tabled 
in accordance with section 77(6) of the Constitution. 
 

I hereby further direct that the provisions of the Commission of Inquiry Act Chapter 47 including 
the powers to summon and subpoena witnesses shall apply to the proceedings of the Commission 
where appropriate. 
 

In witness whereof! have caused this Commission to be issued and the Seal of the Sovereign 
Democratic Republic of Fiji to be affixed at Suva this 15th day of March 1995. 
 
 
 

K. K.T.MARA 
President and Commander-in-Chief 
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Appendix B: 1997 Constitution, Chapter 2, Compact  
 
 
 
62 Constitution Amendment —13 of1997 
 

- CHAPTER 2 COMPACT 

 
Compact 

6. The people of the Fiji Islands recognise that, within the framework of this 
Constitution and the other laws of the State, the conduct of government is based on the 
following principles: • 

 

(a) the rights of all individuals, communities and groups are fully respected; 
 

(b) the ownership of Fijian land according toFijian custom, the ownership of 
freehold land, and the rights of landlords and tenants under leases of 
agricultural land are preserved; 

 
(c) all persons have the right to practise their religion freely and to retain their 

language, culture and traditions; 
 

(d) the rights of the Fijian and Rotuman people include their right to governance 
through their separate administrative systems; 

 
(e) as citizens, the members of all communities enjoy equal rights, including the 

right to make their permanent homes in the Fiji Islands; 
(I)the rights of a citizen include the right to form and join political parties, 
to take part in political campaigns, and to vote and to be a candidate in free 
  and fair elections of members of the House ofRepresentatives held by 
  secret ballot and ultimately on the basis of equal suffrage; 
 (s) the formation of a government that has thesupport of a majority in the 
  House of Representatives depends on theelectoral support received by 
  the various political parties or pre-electioncoalitions, and, if it is 
  necessary or desirable to form a coalitiongovernment from among 
competing parties, depends on their willingness to come together to form 
  or support a government; ~ . 

(h)in the formation of a government, and in thatgovernment’s conduct of the 
affairs of the nation through the promotion of legislation or the imple 
mentation of administrative policies, full account is taken of thc interests 
of all communities; . :• 
 

(1) to the extent that the interests of different communities are seen to conflict, all 
the interested parties negotiate in good faith in an endeavour to reach 
agreement; 

 
(1) in those negotiations, the paramountcy of Fijian interests as a protective 

principle continues to apply, so as to ensure that the interests of the Fijian 
community arc not subordinated to the interests of other communities; 
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(k) affirmative action and social justice programs to secure effective 

equality 
of access to opportunities, amenities or services for the Fijian and 
Rotuman people, as well as for other communities, for women 
as well as men, and for all disadvantaged citizens or groups, arc 
based on an allocation of resources broadly acceptable to all 
communities; 

(1) the equitable sharing of political power amongst all communities 
in Fiji is matched by an equitable sharing of economic and 
commercial power to ensure that all communities fully benefit 
from the nation’s economic progress. 

 
. Application of Compact 

 
7.—(1) The principles referred to in section 6 are non-justifiable, except to 

the extent that they are made the subject of other provisions of this Constitution 
or of a law made under this Constitution. 
 

(2) In the interpretation of this Constitution or a law made under this 
Constitution, consideration must be given to those principles, when relevant 
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Appendix C: 1997 Constitution, Chapter 5, Social 
Justice 
 
 

 82Constitution Amendment —13 of 1997 

           CHAPTER 5 

          SOCIAL JUSTICE 
 . ~ SocioJustice and affirmative action 

44.—(1) The Parliainent must make provision for programs designed 
to achieve for all groups or categories of persons who are disadvantaged 
effective equality of access to: 
 

(a) education and training; 
 

(b) land and housing; and 
 
. (c) participation in commerce and in all levels and 

branches of scrvice of the State. . 
 

(2) An Act that establishes a program under subsection (1) must 
specify: 
 

(a) the goals of the program and thc pcrsons or groups it is 
intended to benefit; 

 
(b) the means by which those persons or groups are to be assisted to 

achieve 
 he goals; . 
 

(c) the performance indicators for judging the efficacy of the 
program in achieving the goals; and 

 
(d) if the program is for the benefit of a group, the criteria for the 

selection of the members of the group who will be entitled to 
participate in the program. 

 
(3) A person ma> take special measures in accordance with this section 

for the purpose of achieving substantial equality between different groups or 
different categories of persons. 
 

(4) A person does not discrirninate against another person under section 
38 by taking those special measures. • 

 

(5) Subsection (3) does not authorise the taking, or further taking, of 
special measures for a purpose referred to in that subsection that is achieved. 
 

(6) The administering department or other agency must monitor the 
efficacy of a program established under this section by reference to the 
specified performance indicators. The Minister must make an annual report 
to Parliament on the results revealed 
by the monitoring. ~ 
 

(7) Unless it has sooner expired in accordance with its terms or has 
been repealed, an Act establishing a program under this section expires on 
the tenth anniversary of its commencement, but the program may be re-
established, unless the benefited persons or groups have demonstrably 
ceased to be in need of it. 



 

 62 

 
 
(8) A program established under this section must not, dircctly or indirectly,dcprive any person not entitled 

to its benefits of: 
 

(a) any position or seniority in the service of the State; 
(b) any place in an educational or training institution; 
(c) a scholarship or other financial support: or 
(d) a right to carry on any business or profession or to enjoy any other opportunity, amenity or 

service; 
 
to which that person has already become, and would otherwise remain, entitled. 
 

(9) For the purposes of this section, an ethnic community is to be taken u having effective equality of access 
to a level or branch of service of the State only If it is represented there in a number broadly proportionate to its 
number in the adult population as a whole, unless its under-representation is due solely to its particular 
occupational preferences. 
 

(10) In this section: 
service of the State means service in any capacity on appointment: 
(a) by the President, a Minister, the Cabinet, a commission or the holder of a public office; 
(b) by resolution of the Parliament or a committee of the Parliament; or 
(c) by or on behalf of any local authority; 
whether or not the appointecis remunerated wholly or partly by public mor~y, . but does not include 
service as a member or employee of a body provided for in an Act referred to In section 185. 


